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H H ROYAL COWM SSI ON

THE COWM SSI ONER: Bef ore we commence, as a health and

safety measure, | have been prevail ed upon to extend the
| uncheon break which was from1l pmto 2 pmto 12.45 pmto
2.15. So the sitting hours will accommdate that and

12.45 to 2.15 will be the luncheon break. We have an
application, | think.

MR BURCHETT: My nane is Sinon Burchett. | am counse

i nstructed by Ebsworth on behalf of the State of
California Departnment of |Insurance. The State of
California Departnment of |nsurance seeks | eave to appear
in respect of the inquiry into the Hannover Re
transactions that | believe you will be comencing to
inquire into shortly today. The interest of the State of
California | think has been advised previously, but,
effectively, we are the |liquidator of the H H conpanies in
the United States and a party to the agreenents that were
entered into with Hannover Re and provi ded substantia
funds in relation to those transactions, and there are
some real questions about conpliance with regulations in
the United States concerning that transaction

THE COWM SS| ONER: Al right, yes. Thank you,
M Burchett.

MR WHI TE: Your Honour, we don't oppose the application.
We assune that if the application is acceded to, |eave

will be given on the usual terms. The extent of the
participation will therefore be a matter for your Honour
to decide.

THE COWM SSI ONER: M Burchett, |leave is granted on the
standard terms and conditions. The standard terns and
conditions are attached to the orders made on

19 Septenber. At the outset, leave will be restricted to
matters relating to the Hannover transaction, but if at
any stage you wi sh to advance natters on any other issue
then you coul d make an application.

MR BURCHETT: Wbul d access be granted to ny client to
docunents relating to that transaction?

THE COWM SSI ONER: There is a mechanism for applying for
| og-on access to courtbook. | suggest that you take that
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up with the solicitors who are assisting ne.
MR BURCHETT: Thank you.
MR BEECH- JONES: If we could just resune with M Sel f.

<JOHN LI NDSAY LOVAS SELF, ON FORMER OATH
<CROSS- EXAM NATI ON BY MR BEECH- JONES

THE COWM SSI ONER: Thank you, M Self.
W TNESS: Good norni ng, your Honour

MR BEECH- JONES: Q Just one matter. You recall that on
Fri day you gave evidence of a discussion or a neeting at
whi ch you were present on or around 23 or 25 April 1998,
as well as M Ellingsen, M Byatt, M Smth and M Barnum
whereby M Ellingsen outlined the need for the so-called
gap in the aggregate excess of loss contract to be nade up
by additional contracts?

A. The neeting only included M Tore Ellingsen, nyself.

| can't remenber whether M Andrew Smith was there, and on
the other side was Daniel WIkie and Ti m Mai npri ze.

Q | may have confused you. | think you also referred to
an internal GCR neeting that preceded that neeting between
yourself, M Barnum M Byatt, M Smth and M Ellingsen.
Do you recall giving that evidence?

A. W had many neetings of that sort and they were the
people that were normally present, yes, particularly -
everyone was present after about the end of March, | think
it was.

Q You in fact gave evidence, and this was at page 1291 of
the transcript, of a specific nmeeting which occurred
before you and M Ellingsen went up to see M Mainprize
and M W kie?

A. That's correct.

Q Just to pick up one point, you gave evidence that

M Ellingsen explained that the worl dw de sol uti ons group
want ed an additional agreenent to go along with the
agreenent that had been di scussed, being the aggregate
excess of |oss agreenent. Do you recall giving that
answer ?

A. Yes, the agreement being the six - or what eventuated
to be the six contracts.

Q When you were explaining that M Ellingsen had
i ndicated that the worl dw de gl obal sol utions group had

wanted that additional agreenent, you added, , "I took
that to be the chief underwiter over there", that is what
you said in your answer. Could | just ask you who was the

chief underwriter as at that tinme for the worl dw de gl oba
sol utions group?
A. That was John Houl dswort h.

THE COWM SSI ONER: Sorry, M Beech-Jones, can we just
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make sure that | am understanding the term nol ogy. You
were referring there to "global solutions”. There is
sonmething called "alternative solutions"” and there is
sonething also called "the business unit".

Q Can you just explain to ne - are they all one of the
sanme thing?

A. | can qualify that, your Honour. Wthin our conpany we
had truncated gl obal business units. There was the

avi ati on business unit, there was the bonds surety

busi ness unit and there was this, the financial services
product business unit. This business unit was called
global - at that stage | think, in the early stages it was
financial services. It turned out later to be globa
alternative sol utions business unit.

Q So we are tal king about one and the sane thing?
A. We are tal king about the same body, your Honour

MR BEECH- JONES: Q M Self, you also recall in the
evi dence you gave on Friday you nmade reference to your
file, that is you took sone notes of various things and
you put them on your file?

A. That's true.

Q When you nean your file, can you just describe it?

A M file commenced at the first time | got involved in
it. It started off as being one blue nanila folder, which
is just one of those wrap-around ones, and it split over
into another one, and | kept themon the side of ny desk
on one of those side returns.

Q | see.
A. They were about three inches thick, each of them
| think, at the end of it.

Q So by the end of the GCR transaction, and by, say,
later in the year you had two or three manila fol ders?
A. | had two.

Q And do they have marki ngs on the outside?

A. | think on the tab on the side that sticks out | would
have had what ever recorded there, FAl financial whatever.
| can't renmenber what | had witten there.

Q Did you see those blue nmanila folders | ast Tuesday when
you agai n inspected docunments of GCR?
A. No, | did not.

Q Do you recall that you gave evidence on Friday that the
nmeeting that occurred with M Ellingsen, M Byatt,

M Barnum and M Smith, that is the internal GCR neeting,
occurred prior to you going up to FAl some tine between

23 April and 25 April, | think you said you would have
taken notes at that neeting?

A | did, yes.

Q Did you see those notes |ast Tuesday?
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A. | did not, no. To clarify the neeting, the nmeeting
woul d have been before we spoke to FAl when Tore and

I went up there, so it would have been before the neeting
on the 24th. | think that was the date we determ ned the
nmeeting was.

Q On Friday you were asked questions about when you
attended at FAl on 6 May to actually sign up the contract;
do you recall that?

A. Sorry?

Q VWhen you attended on FAI on 6 May to sign up the
contract, you gave evidence about that on Friday?
A. Sorry, | don't understand the question.

Q Do you recall on Friday that | asked you various
guesti ons about what happened when you attended at FAI on
6 May to sign up the aggregate excess of |oss contract?
A. Yes.

Q Did you take notes of what occurred on that day?

A Well, to me, it was only the signing of the agreenent.
I don't think I did on that occasion, because it was only
just going up there and signing the agreenment.

Q | think you also indicated that you had taken notes of
the neeting you attended on 18 March 1998 with

M Ellingsen and M W1l kie which M Minprize |ater joined
you for lunch. Do you recall me asking you sone questions
about that?

A. Yes, | think - | was asked to obtain information and
forward it over to John Houldsworth. | think, follow ng
that, | did take some notes because then | had to arrange

for this information to go to John Houl dsworth and
what ever el se happened at that stage | can't totally.
I think we did cover it during our earlier discussion

Q Did you see notes of that meeting when you revi ewed
docunents | ast Tuesday?
A. No, | did not.

Q Simlarly, you have given evidence about a nmeeting on
26 March with yourself, M Smith and M Mainprize

I think you said you took notes at that neeting?

A. | think | took notes prior to that nmeeting. | can't
remenber - because what we were doing was going up and
explaining, | think it was the first draft, of the
contract to M Minprize. Andrew explained it and wote
on a whiteboard and to ne | didn't - | know | had copies
of notes when | was trying to understand the contract
prior to us going up there.

Q | see. Did you see those notes |ast Tuesday?
A. No, | did not.

Q Dol take it it is your evidence that you are not sure
whet her you in fact took notes of the actual neeting with
M  Mainprize on the 26th?
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A I'mnot sure. |I'mregarded as a fairly good - | take a
ot of notes. | may have and | may have not.

Q | see. Just a couple of further things about 6 My,
that is when you went up to the FAl and the aggregate
excess of loss contract was signed. Do | take it you and
M Smith took nore than one copy of the contract to that
neeti ng?

A. Yes, we took two copies, or two originals - two draft
originals, both for signature, and they kept one and we
brought one back to the office.

Q Do you recall if any other documents were taken up
t here?
A. | don't think so, no. | only think we went up with

that particul ar docunent.

Q CQut of yourself and M Smith, who took GCR s copy of
the original signed contract back to the office?
A M Smth.

Q Do you know where that was placed within the office?
A. Wthin his files, | would have expected.

Q You recall that after that neeting you sent M Wlkie a
letter which referred to that if something that occurred
with the aggregate excess of loss contract, it was
rendered illegal or void, et cetera, the prem umunder the
six contracts would be refunded. Do you recall that
letter?

A. Yes, we spoke about it.

Q Do you know where that letter was stored within the GCR
records or files?

A Yes, | can't recall that we are actually asked to
provide that letter at the neeting, but | nean after
neetings | had sone phone calls with Daniel so that could

have taken place. | know that |I went in and discussed the
drafting of that letter with Andrew Smith, and | forwarded
a copy - well, that letter, to Daniel WIkie and gave a

copy to Andrew Smith for his files. He had the nmain
files, and | also think I may have kept a copy with ny
note, if I had notes, on ny file.

Q After that neeting did you tell anyone within GCR that
t he aggregate excess of |oss contract had been backdat ed
to 16 March?

A. No, because that was the information for the
alternative solutions group. | didn't talk to anybody
outside the group of people that we'd originally arranged
about that back dating.

Q Do | take it you told M Barnun?
A. Quite honestly, | don't think I told anybody because it

was requested of nme by both Andrew and Tore - it
happened. | gave themthe contract. As far as |I'm
concerned, that was the end of ny involvenent. | think

| further qualified the previous contract back to that
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contract at the request of Daniel WIKkie.

Q | understand that, M Self. 1'mjust asking you, when
you went back to GCR, whether you told M Barnumthat the
contract had been backdated to 16 March?

A. No, | can't renenber. | don't think | did.

Q M Byatt?

A. Definitely not. M Byatt was involved in the neetings
but the main contact with M Byatt was al ong what was
requi red on an accounting basis.

Q Didyou tell anybody within the alternative solutions
unit overseas that the contract had been backdat ed?

A. No, | think Andrew - that was Andrew s position as the
representative of that unit.

Q When you attended to review those docunents | ast
Tuesday, that is the GCR docunents, did you enquire of
anyone where your files were?

A. When | originally | ooked at the information before
| put together ny statenent --

Q That's your first statenent?

A. That was nmy first statenment - | basically went through
the letters |I had been involved in and they showed ne
those copies. Then on the weekend after that | thought,
well, | didn't know enough about the - trying to pin

t oget her a sequence of what happened, because when you are
away fromit for four years it is very hard to do that.
That's why | asked for them | went through themon the
Tuesday and ny barrister indicated | should have read them
again on the Wednesday and | did that. During those two
nmeetings | was able to put together the sequence of
nmeetings. | don't know if that answers your question,
sorry.

Q Just focus on ny question, which was when you attended
there, you noticed your files were not there?

A. | couldn't see ny files. | saw the note about the six
contracts, 12.5 mllion. | saw notes about ny invol venent
in the due diligence and copies of the correspondence that
| had witten - and some of the internal e-mmils where

| had been naned

Q But you didn't see all of the notes that you prepared
at various neetings?

A. No, | didn't see ny handwritten notes.

Q Al 1 amjust asking you is whether you queried with

anyone where those notes were?
A. No, | haven't.

Q M Self, as you are aware, the deal between FAI and GCR
t hat was negotiated and then docunented in early May 1998
was then renegotiated towards the end of June 19987

A. That's true.
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Q You know that in fact what happened was there cane into
force a new aggregate excess of |oss contract that had the
date 26 June 1998?

A. That's true. It had sone extensions to the other
contract.

Q And that contract involved various changes to the types
and range of cover?

A. | don't know whether it changed the types and range of
cover of the initial contract. | think it extended the
contract and | think it also naned the six contracts,
which if you can refer to as a side agreenent or whatever,
within that contract.

Q Perhaps if you just check the agreenment then. It is at
docunent 164 in the folder in front of you.
A. Sorry, that is volunme?

Q Vol une 2.

A. 1047

Q 164.

A. | have that docunent.

Q Could you just read that to yourself briefly, M Self.

n fact, take as long as you need.

THE COWM SSI ONER: While there is a silence, can you just
mention the code nunber of the docunent?

MR BEECH- JONES: GCRC. 004. 004.
THE COWM SSI ONER: Thank you.

MR BEECH- JONES: Q M Self, have you had the
opportunity to read that or are you still going?

A | amstill going. | amjust trying to work out the
sections 4, 5 and 6 actually. If | can just |eave the
terms of the docunment - it is too exhaustive to go through
and | wasn't extrenely heavily involved in that area.

Yes, | have read it.

Q Do you agree there is no reference to the GCR 6
contracts, is there?

A. Not as such, but section 6 indicates amunts paid and
outstanding on or after 1 July in respect of Australian
general and product liability policies and professional -
including directors' office - that's true. | undertook
that to relate to that area but - the position being on
and after 1 June, | thought the contracts commenced after
1 May.

Q Is it fair to say you didn't have a detailed
under st andi ng of what risks were covered by those six
contracts?

A. | hadn't seen the slips on themso the answer to that
is no, but I had seen a list from Stephen Burroughs of
what the six subjects were. They were principally - and
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I woul d have thought the noney principally would have cone
fromthe general liability and indemity area because
prior to 30 April 1998 we were involved in contracts on an
annual basis for those classes and that was where the
majority of the nobney was received. They were traditiona
ri sk-bearing covers.

Q Perhaps | will then ask you to | ook at docunent 116

M Self. That is the 1 May 1998 side letter where there
is a brief description of the type of cover, we can go to
the slips if you need to. It is H .0014.0001.0175 in the
i ndex.

A. That is the nunber down the bottom of the page?

Q Yes.
A. Yes.

Q You see there the risk under the six contracts is
briefly described. Do you see that?
A. Yes.

Q The first three pick up aspects of professiona
i ndemity?
A. Yes.

The | ast three don't?
That's true.

If you can then just go back to 164, GCRC. 004. 004.
Right. That's true, they don't align.

>0 >0

Q Thank you. Just stay with that docunent 164, that is
GCRC. 004.004. Do you agree that the overall aggregate

[imt under the policy was $87 million, that's page 2 of
t he docunent ?
A. Yes, the conmbination of the 65 mllion for various

classes and the 22 mllion for other classes - or other
itens.

Q And then over the page, you will see the prem um
payabl e and you will see there that there is, for
sections 1 to 5, $75 mllion premum do you see that?

A Sorry, 75 mllion?

Q That for sections 1 to 5, the total of those paynents?
A. That's right.

Q And then there is a further $450,000 payable in
i nstall nents per annum for section 67
A. Yes, that totals 2.25 nmillion

Q Leaving aside perhaps interest questions, a tota
prem um of 77.25?
A. That's true.

Q Thus on its face there was $77.25 mllion prem um for
only $7 mllion worth of cover?
A. On the face of this contract, yes.
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Q But again you understood that it was suppl enmentary or
repl aced part of the 1 May deal so that there was a
further $12.5 m|lion payable under the GCR 67

A. That's true. This contract was redrafted to nore
clearly express the position of the first contract, and
the sane situation occurred.

Q So, again, |leaving aside sone questions of interest on
paynment of noney, all up there was $89.75 mllion of
premum for $75 million worth of copy?

A. When you say 89, you are addi ng together?

Q The 12.5 to the 77.25?
A. Yes, that's true.

Q There are just a couple of other differences. You wll
note in the prem um section underneath there is the
headi ng "Prem um deposit”, and it says:

"100 per cent of prem um paynents ...(reading)... by the
reinsured.”

Do you see that?
A. No, sorry, can you direct ne to that?

That is on page 3 of the docunent, GCRC. 004. 006.
Yes.

Do you see the section headed, "Prem um deposit"?
Yes.

o >0 >0

Do you see there it has:

"100 per cent of prem um paynents for sections 1 to 5 for
1999 to 2002 will be held on deposit

A. Yes, that excludes the premiumfor sections 1 to 5 for
1998.

Q Do you see that?
A. Yes.

Q So you might recall that the aggregate excess of |oss
policy that was signed on 6 May 1998, all the prem um was
to be held on deposit by the reinsured. Under this
agreenent the first year's premiumfor sections 1 to 5 is
in fact to be paid?

A It is getting too technical for ne.

Q | will start that again. Do you recall that under the

contract signed on 6 May 1998 all of the prem umwas to be
hel d on deposit by the reinsured; that is, not to be paid

over?

A. That's true.

Q And under this contract, | suggest, the first year's

prem um for sections 1 to 5 is now payable; that is, it is
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to be paid in cash?

A. The only - | can't renenber that detail, but | can
renmenber when we |left the neeting - when we signed the
contract in June that Andrew asked for premiumto be paid
in accordance with the contract.

Q | see. So do you accept that that is a difference but
say that was not a difference you were aware of at the
time?

A | didn't get to that detail. | mean, | understood the
overall aspect of what we were doing, but not the conplete
detail of the contract.

Q Wth section 6, you see there it has payable of an
amount of $450, 000 per annum over the life of the
contract?

A. Yes.

Q And you understood that there was another so-called
side letter for section 6 providing for no clains under
that section of the policy?

A. Yes.

Q In fact, $450,000 was a fee, in effect, payable by FAI
for the renegotiation of the deal?

A. When you say for nunmber 6, we just determ ned, | think,
that number 6 read slightly differently. But ny
under st andi ng was, yes, the six contracts related to this
contract and --

Q Sorry, | may be confusing you. Leaving aside the six
contracts, do you see section 6 in the cover provided
under the contract?

A. Yes.

Q You see section 6, you recall that there was a letter
signed on or about 26 June bearing M W1 kie and

M Mainprize's signature under which they agreed not to
make cl ai ns under section 6 of this policy?

A. You showed nme that letter, yes.

Q And that the prem um payable for section 6 of $450, 000
per annumwas, in effect, a fee for the renegotiati on of
t he deal ?

A. | understand that was the case, yes.

Q It was described as the premiumbut it was really a
fee?
A. Yes.

Q Again, do | take it you accept that there was no risk
of any loss to GCR on this transaction given that,
together with those six 1 May contracts, it was receiving
nore prem umthan the aggregate cover that it was
provi di ng?

A. | think the premumto the | osses over five years was
zero. | think the additional prem umwas the charge for
the gl obal unit providing that cover.
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Q | see. But overall you understood that under the
transaction, there was no risk of GCR suffering any |oss
because it was always going to receive nore prem um or
fees than it was going to pay out in recoveries?

MR GEE: Your Honour, | have been letting this go but
isn't this having the witness accept conclusions that
spring fromdocunents, if they do, and does it really help
that he be pressed on his obviously inperfect
under st andi ng of the transaction detail ?

THE COWM SSI ONER: Is it the case whether or not, to the
wi tness's know edge, that was the intention?

MR BEECH- JONES: Yes, your Honour
THE COWM SSI ONER: Ask the question again.

MR BEECH- JONES: Q M Self, you understood that under
the transaction there was no risk of GCR suffering any

| oss because it was always going to receive nore prem um
and fees than it was going to pay out on recoveries?

A. | understood that the additional six contracts were not
to have clains drawn against them |In total, that would
have been a result. Wen | originally |ooked at this
overall contract, to me, as an underwriter, how did it
make sense, | thought that on this class - very heavy
class, | nean you couldn't get a heavier class or group of
cl ass of business, that a one in five year pay back is
what | woul d have thought would have taken place. That
was ny way of sort of analysing it.

Q Just coming back to nmy question before what you just
said, do | take it when you take into account the paynent
of the $12.5 mllion under those six 1 May contracts which
you understood there were to be no clains, that overal
there was no risk to GCR of incurring any |oss because it
was al ways going to receive nore prem umand fees than it
could pay out in recoveries?

A. During the course of the contract | think they would
have had risk but at the end of the contract, on 1 January
I think it was 2003, that would have been the case.

Q Just dealing with that, no natter what had happened in
the interim no matter what pernutation of facts has
happened in the interin?

A. Pernutations were tal ks about during the negotiations
by Tore. He indicated that things - they could claim
earlier or later, depending on what happened in their
books. So, yes, but the final result is that that was the
case.

Q When you said during the course of the contract there
could be risk, did you nean by that that, | ook, there was
a possibility that maybe at year 2 recoveries owing to

t hat point woul d exceed prem uns payable to that point?
A. That was the case, yes.
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Q You understood that clainms paynments were not to be nmde
until 1 January 20037

A. Yes, within the contract there was a debit and credit
schedule, and I amonly tal king about the outcone that
appeared on that schedule, not on the actual finalisation
of the contract.

Q Thank you. Earlier | think you used phrases - | think
you said to nme, "As an underwiter | thought on this class
that it was a very heavy class, you couldn't get a heavier
class or a group of five year business, that a one in five
year pay back is what | would have thought woul d have
taken place."” Firstly, what did you nean by a "heavy

cl ass" busi ness?

A. Well the big 6, as you call them and the clains
arising out of them under the normal treaties that we
wrote the professional indemity in the market - and we
were the larger underwiter of professional indemity

rei nsurance - we had certain classifications of risk that
we tried to exclude fromthose contracts because they were
just too hazardous to wite with in those contracts.

Q So | take it that the big 6 was a type of risk that you
woul dn't normally have | ooked at as an underwriter if it

i nvol ved risk transfer?

A. That's true, and actually for FAl we did not wite the
big 6 through contracts prior to 1 May 1998.

Q | think you al so used the phrase "one in five year pay
back". What did you nean by that?

A. When we wrote business or we | ooked at underwiting

di fferent classes of business, we tal k about - we had a

| ot of npdels that used to nodel what we expected as the
premium for a period, but as an underwiter you would say,
"I want a one in five year pay back", one in six, one in
ten, and that was just the experience com ng out of how

t he account woul d run.

Q | think you may be assuming that | have nore know edge
than | actually do, but the actual phrase, "one in five
year pay back", what is being paid back over five years?
A. You collect the claimafter five years and at the end
of the five years you expect to have had those clains
totalling the prem um

Q | see.
A. And al so including costs, by the way. It is not just
prem um

Q You nean, commercially, when planning the underwiting
of such a risk, you hope to recover what m ght be paid out
in clains at | east over five years?

A. That's true.

Q O course, in the ordinary course there are never any
guar antees one way or the other, are there?
A. That's true al so
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Q In terns of how this agreenment canme about, you recal
that there were various nmeetings on or about 23 June 1998
where a request by FAl for increased cover was di scussed?
A. Sorry, what date was that?

Q 23 June.
A I'ma bit fuzzy on how this came up, but they did
request the extensions, yes.

Q Perhaps we mght focus nore on the tinme and the date.
If the operator could bring up the foll ow ng page,
GCRC. 013. 079, which is an extract fromM Self's diary.

The diary commences at GCRC. 013.072. It is not in that
bundle in front of you, M Self, but it will come up on
the screen. Can you see your diary or do you have to

| ook over your shoul der?
A | will do both.

Q Just look firstly at your diary --
A. This is nmy conputer diary.

Q This is your conputer diary. Did you have sone other
formof diary?

A. Yes, | had a diary - | usually used a handwitten diary
as well as this because | cane fromthe old tines.

Q Indeed. Do you know what happened to your handwitten

di ary?
A It was ny commn practice to keep the diaries for a
coupl e of years and then throw themout. | didn't keep

diari es dating back many years.

Q W will have to do the best with your electronic
diary. |If you see on 17 June there is an entry there
where you have - it has "FAl - lunch, DWTM LJS/ TE'. Do
you see that?

A. Yes.

Q Dol take it that is a reference to a | unch engagenent
with M WIkie, M Minprize, yourself and M Ellingsen?
A. That's true, yes.

Q If you go down to 23 June you will see three
consecutive entries, one nore for what woul d appear to be
10 o' cl ock, "Daniel WIkie - FAl - discussion our office"?
A. Yes.

Q

And t hen anot her one appears to be for 5 o' clock, "DW
ART deal "?
Yes.

_1
D

And then another one for 9 o' clock, "TE re FAI"?
That's 9 o' clock at night?

o >0 P

. It would appear to be, yes. It mght be consistent
with calling M Ellingsen overseas, would it not?
A. No, all the negotiations on these contracts actually
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were handl ed, as far as | knew, by M Ellingsen. So being
that I have said we are going to have lunch earlier on
I woul d have expected M Ellingsen still to be here.

Q Just before we cone to the substance of those
di scussions, if you also just | ook at docunent 162 in the

bundle in front of you, that is still in the second
vol une, and that is GCRC. 004.014.
A. Yes, | have that.

Q You see that is a letter you wote to M W1l kie, signed
by yourself and M Smith on 26 June?
A. Yes.

Q W will cone to this because, as | understand it, that
was handed over at the tine of signing the contracts on
26 June; is that right?

A. Yes. | think we called it a letter of intent or
somet hi ng.

Q You described it as a letter of intent; is that right?
A. | think so, yes.

Q You will just see in the first paragraph you recite:
"During our nmeeting in your office ...(reading)... prior
to 1 June 1998 for a total value of $40 mllion."

Do you see that?
A. Yes.

Q It refers to covering clainms amunts paid and
outstanding on or after 1 June 1997. Do you see that?
A. Yes.

Q Do you agree the letter suggests that you net with
M WIlkie on 23 June?

A. Can | have that date up because | amtrying to
understand - -

Q Firstly, you agree the letter, which is in front of
you, suggests that you net M Wlkie in his office on
23 June?

A. Yes.

Q And he asked for further reinsurance protection for
various things for a total value of $40 mllion?

A. That was asked of us. | don't know if he asked ne
then. | mean, Tore would have been involved in that

di scussi on because that was nore in line with the way the
transacti on took place.

Q | will just take you then back to your diary, and that
is GCRC.013.072, at 079. You will see those three
consecutive entries down there?

A. Yes.

Q Wuld you agree that the terms of the letter and those
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diary entries would suggest you did have a neeting -

per haps ot her people were there, but you at |east attended
a neeting with M WIkie?

A. Definitely. | was the client |liaison person. | would
definitely be there, | think.

Q It would suggest that he requested a further extension
of cover up to the sumof $40 million?

A. That's true. The initial request was greater than what
we actually provided, and it was 40 mllion, to ny

know edge, yes.

Q Did M WIlkie say why he was requesting that nuch?

A. | think it was involved in - well, there is two stages
to that. Tore was always asking to see if we could

i ncrease the contract to cover other issues that they may
have. That was his sales sort of pitch, if |I can put that
sort of slant on it. This year, it |ooks as though this
year - | would say that this was put in because that year
of account is starting to run bad. So utilise the
contract for that purpose.

Q Did he nmention anything about further deterioration in
the under-reserving for those MPI accounts?

A. | quite honestly don't know whether it was the MP
account. It would have been for a further deterioration
in an account, but | can't renmenber the exact reason for
it.

Q If you just note, | think | asked you to | ook earlier
at the entry for 17 June where you have lunch with

M WIlkie and M Minprize and M Ellingsen. Do you
remenber if this topic, that is of a possible need for
further protection, arose then?

A. | can't honestly say. But these were continuing

di scussions, so that could be the case.

Q Can | just ask you this: was there sone system for

pl acing entries on your electronic diary? Wuld you do it
or your secretary or someone el se?

A. Could be a conbination of both. | could do it if | had
the tine. M secretary used to conme in and pick up ny
other diary and used to go in and nake sure that it was
included fromtime to tinme.

Q Was there sone conmon system within GCR whereby if,
say, M Barnum or someone wanted to convene a neeting he
woul d make sure that entries were placed on everyone's
el ectronic diary?

A. That was nornally the case, yes, we would arrange
meetings by the diary, yes.

Q If you just | ook down the entries for the 24th and
25t h, you see for the 24th it has 24 June, apparently at
m dday, FAl, Daniel WIkie and yourself and M Ellingsen?
A. Sorry, 24th - yes, yes.

Q Whuld that suggest to you you had another neeting with
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M WIkie?
A. Yes, and it could have al so been a | unch

Q | see. And the entry below that?

A. The entry below that is 4.30, is a further neeting
i nvol ving Jeff Barnum and Tore and myself with Danie
Wl kie. That would have been further discussions.

Q Is that entry "DWplus" signifying a neeting or a

t el ephone conversation or could it be either?

A. No, to nmy knowl edge - | very rarely put telephone
conversations in my diary. It would have been neetings
with the people.

Q | see. In ny questions | have been assum ng that the
third colum fromthe left is time. |Is that, in fact,
correct?

A. | thought it was noney actually, but, no, | don't know

Q And the colum next to it that has the figures next to
it, the 120, 30 --

A. Sorry, you are tal king about the third colum, that is
tinme.

Q And the colum next to it?
A. | thought it was noney. | don't know.

Q | think you recall there was a nunber of drafts of the
revi sed aggregate excess of |loss contract circulating in

t hat period between 23 and 26 June; do you recall? | wll
take you to sone of them shortly.
A. No, | think - when we signed the original contract,

I think that was the end of draft two, to ny know edge.
| think there were three or four other drafts after that,
yes.

Q You agree that GCR worked with consi derabl e speed
bet ween 23 June and 26 June to reach this revised deal ?
A. Yes, that was the case.

Q Was there any urgency or any reason for that urgency
that you can recall?

A. Basically, | think the client requiring the contract to
be finalised and --

Q And they indicated they wanted it finalised by the end
of the financial year?

A. | think both of us would have wanted the contract
finalised by the end of the financial year, but we were
bei ng pushed by the client to have it finalised early,
yes.

Q You would want it finalised so that whatever the
prem um and fees recorded can be recorded in the year end
account s?

A. | didn't recognise that as a reason but | recognise it
as - because the contract had been going on so |ong, we
didn't want to carry it on too far
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Q You understood that FAl wanted it finalised so whatever
they were proposing to do under the contract could be
recorded in their year end accounts?

A. | would have expected that that would have been for
their year end accounts prior to 30 June, yes.

Q | will just show you sone of the drafts that resulted
fromthose discussions |leading up to the final version of
the contract. Could you just |ook at docunment 139, which
is GCRC.001.1417

A. Yes.

Q You don't appear to have been copied in on that e-nmi
fromM Smith, but you see that as the attachnent,
docunent 140, GCRC.001.142, he appears to have nade a
first stab at a redraft of the agreenent?

A. When you say he agreed --

Q M Snith appears to have.
A. | think that would have been M Smith and in accordance
wi t h di scussions between those people, yes.

Q You see M Smith's e-mail, which is 139, GCRC 001.1417
A. Yes.

Q There is a reference to the pricing being $450, 000 per
annunf
A. Yes.

Q Did you understand, at this stage, |eaving aside

what ever other charges were in place, GCR would be
charging a fee of $450,000 per annum for the renegotiation
of this deal ?

A. For the final contract | knew they wanted that in as a
conmponent, yes.

Q Not they; GCR were charging that to FAI?
A. CCR, alternative solutions, yes, that was their
requirement.

Q If you just look at M Smith's draft which is 140,
GCRC. 001. 142, if you |l ook at the prem um section on page
3 --

A. Sorry, this is?

Q Docunent 140.
A. Right, yes.

. If you look at the prem um section on page 3,
GCRC. 001. 144, you will see a prem unms schedul e.
A. Yes.

Q In contrast to the final version, you don't have that
specific fee payable for section 6 of $450, 000?

A. That's true.

Q Because if you go back to 139, GCRC.001.141, M Smth
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was suggesting that that would be arranged via a separate
contract. Do you see that?

A. Yes, that's true. But | understand that that 450, 000
was the requirenent by the global alternative solutions

group.

Q Whatever happened, the alternative solutions group
wanted a fee of $450, 0007
A. That's true.

Q It wasn't going to be a premiumfor any extra cover,
was it, it was just the fee?

A. It was to be included in the premum The outcone
eventually was that that was the fee that they wanted to
put this transaction forward. Wen | say "transaction",
this overall agreenent forward.

Q Could you then go to docunent 153, which is
GCRC. 001. 0487
A. Yes, | have that.

Q If you look in the bottomhalf of that page, you wll
see an e-mail to yourself and M Ellingsen from M Byatt,
recei ved by you on or about 25 June at 12:32:24. Do you
see that?
A. Right.

Q There had been various drafts, at |east one other draft
between M Smith's and M Byrne's, but at this stage

M Byatt stepped in and he has apparently copied it to
you. Do you see that?

A. Yes.

Q W are again at the nercy of e-mmil attachnents, but it
seens that M Byatt's version of the agreenment is 154,
GCRC. 001. 0517

A. It is much the same as the other one.

Q Just a couple of changes. Firstly, if you |ook at
page 2 of that version, GCRC. 001.052 --

A. Yes.

Q -- do you see there it has a section 6, "To be agreed",
which is the cover?

A. Yes.

Q Then if one goes over to prem um page 3 --

A. Yes.

Q -- again, there's no separate prem umthere yet for
section 6, but there is the $75 nmillion prem um payable

for the entirety of the contract. Do you see that?
A. That's true.

Q If you just go then back to M Byatt's e-mail, 153?
A. Yes.
Q If you then go to the second page, GCRC. 001. 049, you
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will see an e-mail fromM Byrne to M Smith, which is
what M Byatt appears to be responding to.

A. Right.

Q You weren't copied into that e-mail but you were copied
into M Byatt's e-mail. Do you see that?

A. Yes, | think what happened, | think Andrew was ill wth

the flu and was at home and | know he had his portable
conmputer with himbecause | was trying to talk to himon
t he phone and t hrough the computer about what we had
received.

Q Do | take it that when you received M Byatt's e-nmi
on 25 June, which is on the first page, GCRC. 001.048, you
woul d have al so picked up, as it were, M Byrne's e-mail?
A Yes, | think | would have read it, yes.

Q If you look at the bottom of the second page, which is
M Byrne's e-mail, GCRC. 001.049 --
A. Yes.

Q -- you will see in point 4 he notes this, he is talking
about a particular draft:

will introduce a section 6, a cat layer ..."

You understand that to be catastrophe?
A. Yes, lowrisk, long term pay back

Q" ... with an A$18 million limt which will not pay
until ... (reads)... that they are under-reserved
el sewhere. "

Do you see that?
A. | see that.

Q At the tinme, | think you realised that whatever
section 6 was going to be in the versions of this
agreenent, it was not anticipated that it would be paid
out of ?

A. That was ny understandi ng over the overall agreenent,
yes.

Q | think you also knew that there were to be, at sone
poi nt, discussions between FAl and its auditors concerning
the audit treatment of the agreenent?

A | didn't know that that was going to take place. | did
know t hat Daniel WIkie or Tim Minprize, | can't

remenber, at the neetings with Tore, but they asked if we
could at any time in the future - have you discussed this
contract with our auditors to nake it clear, would you do
so, and | renenber Tore saying that we would be willing to
do so.

Q Was that discussion at the nmeeting in April or the
meeting in June?

A. It was when we signed the first contract. Sorry, it
was earlier than that. | think it was when we negoti ated
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the first contract on the date - April, 24 April.

Q That was the one I think you said in your statement
occurred sone tine between the 23th and the 25th, and
then, based on M WIlkie's diary, accepted that it was
probably on the 24th?

A. That's true.

Q Was anything el se said about the auditors at that tine?
A. Not to nmy knowl edge, no. | think the letter - | think
we sent a letter after that date follow ng a phone cal
from Daniel on that, that this contract should, as you
said, neet the requirenents of the regulators and could we
give themthe contract in that regard and if it didn't
then it would be wound down. But, no, we didn't talk
about it.

Q Just going back to the e-nmails in front of you, and in
particul ar you see M Byatt's e-mail, GCRC. 001.048, in the
m ddl e of the page, docunent 153, that was sent to you on
or about 25 June in the middle of the day?

A. Right.

Q If you could then go to 142 in the bundle --

MR GEE: Is that date right, M Beech-Jones? | think you
just put the 25th to the witness.

THE COWM SSI ONER: It is the one at the bottom of the
page, | think, M Cee.

MR GEE: | do apol ogi se.

W TNESS: Sorry, that tab nunber was?

MR BEECH- JONES: Q 142. GCRC.001.129. Do you see
that's an e-mail you sent, it would appear after

M Byatt's e-mail, to M Byrne, who is part of the
alternative sol utions group?

A. That's true.

Q You see that you have referred to the fact that

M Smith is away ill and that you have redrafted the
docunent ?
A. Yes, | did that in consultation with Andrew on the

phone, and | sent that - whatever the document was | sent
it off, yes. Sorry, what was that point again, just so

| can read it? | just explained that w thout reading the
poi nt .

Q Wuld you like that question repeated?

A. | just want to know which point we are referring to
within this e-mail of 25 June.

Q | haven't got to any point yet.
A. Ckay, right.

Q If you go to point 1, you will see it says you've
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drafted the amended wording to include, "our fee of
AU$450, 000 per year as agreed with FAl today"; do you see
t hat ?

A. Yes. | included it after talking to Andrew.

Q To your know edge, with whom at FAl had the agreenent
been reached?

A. That woul d have been one of the earlier discussions we
woul d have had on the way through, | would have thought.
It would have been one of the discussions with, from ny
di ary notes, Daniel Wlkie, if that was in the course of
t hat peri od.

Q Do | take it that you don't have any specific
recol l ection of speaking to soneone at FAl about that?

A. No, | don't. That was - | think that was follow ng
di scussions as they progressed which Tore was invol ved
in. It was just - this was the way in which we were

followi ng the draft after those discussions.

Q | see. | take it when you prepared this e-mail in
conjunction with M Smith, you understood all the changes
that were being nade, didn't you?

A. | think back there | had a better understanding of it,
yes.

Q You agree that the e-mail you've sent reveals that you
had a pretty specific and detail ed know edge of what the
state of negotiations were?

A. Yes. | nean, | would have had to clarify this with
Andr ew because he had by far a better understanding of it,
but, yes, | would have been getting closer to it.

Q You see there point 1 it says, "our fee of AU$450, 000
per year"?
A. Yes.

Q That is consistent with the earlier e-mails |I took you
to that the fee for the renegotiati on was that sum payabl e
per annuntf

A. Yes.

Q If you then go to the docunent that is attached, which
is 144 - now, M Self, | should say this --
A. Sorry, which document?

Q 144. GCRC.001.131. | should just say this: this is
the formin which the material has been provided to the
Royal Comm ssion and --

A. Sorry - okay, | have it now, yes.

Q Whether this is precisely the exact attachnent to your
e-mail is not sonething that we can readily deterni ne, but
as far as we are aware it is. |If you then go to --

A. This is tab nunber 1442

Q Yes. GCRC 001.131
A. Right. Yes.
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Q If you go to the second page, GCRC.001.132?

A. Yes.

Q You will see that section 6 has now been defined?
A. Yes.

Q You recall that was the section that was being proposed
was not intending to be paid out?
A. Yes.

Q And you recall that is the section where there was
eventually a 26 June side letter to the effect that unless
ot herwi se agreed there would be no clainms on that section?
A. Yes, but | wouldn't have drafted that section, | would
have been told what to put in there.

Q | understand that, but you recall that was what it
conpri sed?

A. Yes, | recall

Q If you turn over the page you will see now the prem um
section on page 3, GCRC. 001.133?

A. Yes.

Q Do you see there in the heading, "Prem um section 6",
the $450,000 is provided for?
A. Yes.

Q You recall | took you to M Smith's e-mail where he
proposed the payment of the $450, 000 under a separate
contract?

A. Yes.

Q Do you see that, by now, by your e-mail, it appears it
has now been included in fact as prem um payable for
section 67?

A. Yes.

Q Apremium that is, for a section of cover that was
never to be paid out on?
A. That's what it shows, yes.

Q In fact what has been introduced is a fee disguised as
a premium | eaving aside whose idea it is, | suggest.

A It was a premium and the addition of those premiunms to
2.25 was the fee for the global alternative solution

busi ness unit, yes.

Q | nean, you only really paid a premumto get cover,
didn't you?
A. That is my understanding of it.

Q What was not being obtained was any cover, was it?
A. It doesn't state that.
Q
A

Yes, but that was what the --
| am saying it doesn't state that the cover was there.
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No, | agree with you.

Q Thank you. Was that your idea or M Smith's idea or
both or sonebody el se's idea?

A I'mafraid | didn't have the responsibility to nake any
decisions in regard to alternative solutions' contract,
anything of a nature of drafting this agreenent. This
woul d have cone fromthe alternative sol utions business
unit overseas in Dublin.

Q Just going back to the e-mail at 142, GCRC. 001.129 --
A. Yes.

Q -- you see isn't the e-mail --
A. Sorry, that nunber is GCRC. 009.0107?

Q No, GCRC. 001.129, docunent 142. Sorry, | knowit is
confusing but if, for present purposes, you could ignore
the bar code that has just "GCR'?

A. Sorry, | was in the wong tab.

Q If you just read the e-mail, this proposal of putting
$450, 000 in the contract and describing it as premumis
being sent to the alternative solutions people, not by
them is it?

A. Andrew Smith was the representative of the globa
alternative solutions business unit. | was not involved
in that unit, and any instruction on the design of the
product had to cone from overseas. W did not have that
responsi bility.

Q Are you saying it was M Smith's idea?

A Well, M Smith put it forward, | think, initially.

| don't know why, but | know there was di scussion on that
$450, 000 and, to me, discussion always enbraced the people
overseas, John Byrne, Houl dsworth and Tore Elli ngsen.

Q Could I just then take you to docunment 149, which is
GCRC. 001.077. It is an e-mail to yourself from M Byrne.
A. Yes.

Q Do you have that?
A. Yes. 077.

Q Yes. Just to conplete the confusion on dates and
times, you will see that at the top it has from John Byrne
at 4.22 anf

A. Yes.

Q Do you see that is presunmably the local tinme in Sydney
that the e-mail is received?

A. Yes, | agree.
Q If you just turn over the page to 078?
A. Yes.
Q He appears to be responding to your e-mail?
A. Yes.
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Q W will just note the time on your e-mail is said to be
08: 54: 14.
A. Yes, on the 25th, right.

Q The other version of the e-mail | showed you had the
time 5:54:14. M point is would that suggest that that
time is the tinme M Byrne received it overseas?

A If that works with the tinme zones, yes, | think so.

Q And M Byrne is in Dublin, is that right?
A. Dublin, yes.

Q Going back to your e-mail after GCRC.001.077, if you
could just read that briefly to your Honour, M Self, and
I will ask you a couple of questions about it.

A. Okay. Right.

Q You see, M Byrne is debating the various accounting
treatments of what appears to be a couple of different
versi ons of the agreenent that are flying around?

A. Yes, and pretty late in the day, too.

Q If you just go to the fourth paragraph, you see there
t he sentence reads:

"If FAI's accounting objectives are to get incone
statement relief of $9.75 million this year..."

Do you see that?
A. Yes.

Q By "incone statement relief" you understood that to
mean profit on the transaction at |east?

A. I'mnot sure. | couldn't quite honestly answer that.
That could be the result but I"'mnot clear on it.

Q | think you just said it was a bit late in the day

because you recall it was on 26 June that you went to FAI
and signed on the agreement?
A. It was late in the day because, basically, | think nopst

of the heavy drafting negotiations were with Andrew and
overseas, and | was brought in on a nore detailed basis
because Andrew was away ill.

Q But you did go down to FAlI sone time on 26 June?
A. | think that's the date we signed the contract, yes.

Q Just to pin that tinme down, if you can go to
document 153, GCRC. 001. 0487
A. Sorry, that item nunber again was?

Q 153.
A. Right.

Q | took you to that earlier but if you now | ook at the
top e-mail you will see the time. It is an e-mail from
M Byatt to M Byrne copied to yourself at one second
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bef ore m dday?
A. Right.

Q He picks up on M Byrne's debate about the two versions
and then you will see in the second paragraph he says:

"I have just spoken to Tim Mainprize (the finance
director) ...(reading)... accounting/tax neutrality in our
books. "

Then the | ast part of the e-mail:

"I'n sutmary, we have gone with version 4. Andrew,
| assune you will do a wap up with John."

Do you see that?
A. That's true.

Q Do you agree that the e-mail seens to pre-date the
si gning of the agreenent?
A. Yes.

Q Suggesting that you went down on the afternoon of
26 June?
A. That's true.

Q Did you ever have a discussion with M Byatt about his
di scussions with M Minprize that he has referred to in
t he second paragraph?

A. Not to ny know edge, no.

Q When you spoke to M Mainprize, did he ever nention
anyt hi ng about "the di scussions we would need to have with
his auditors", FAl's auditors?

A. No, the only discussion involving the auditors

I nentioned was that they wanted to know if we would talk
to the auditors if they needed to clarify the contract.

Q Wich was the discussion you referred to earlier?

A. And they did bring up with Tore during negotiations

t hroughout the contract that the financial contract should
performthat position; in other words, it should neet

regul ator's requirenents and the auditing requirenents.

Q Was that conversation directed to the contract itself,
that is the aggregate excess of |oss contract?

A. I'"'mnot quite sure. | always took it to be the overal
arrangenent, but that could have been the situation

Q M Self, you'd agree it is hard to believe that the
overall arrangement woul d pass approval with the

regul ators, wouldn't you?

MR CEE: | object to that.

MR BEECH- JONES: I will withdrawit.

Q M Self, you didn't think that the overall transaction
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woul d pass the approval of the regulators, did you?

A | didn't at that stage know what the regulators really
required. | put that into the hands of the alternative
sol uti ons peopl e.

Q M Self, you couldn't have believed that regulators
woul d approve an arrangenent where, overall, FAl would pay
nore prem um fees than they could get in possible
recoveries?

A. What | didn't agree at the tinme was that the six
contracts should not be in a position where they shoul dn't
pay claims and | approached Tore about that. In the
overall - as | say, | go back to the position that it was
an extrenely heavy class of business, although it was
clainms conmng through fromprior years | would have
expected that contract to burn itself out and the contract
to pay back the total ampunt of cover that was rendered.
So | didn't really have an understandi ng of the

requi renents of the regulators at that stage. This was
the first time, as | nentioned, that | have been invol ved
in this sort of contract and this conplexity.

Q | think you say you approached Tore about that, that is
some concern you had about the six contracts not paying
clains. 1s that the discussion you told us about on

Fri day where he effectively placated your concerns and
said it is really a matter for the alternative solutions
group?

A. | took it that - he said, "Don't worry about it", so |
took it to the extent that they knew what they were doing.

Q In terns of the docunenting of the agreenent on

26 June, can | just take you to 158 of the bundle in front
of you, that is GCRC. 004.015?
A. Yes.

Q You will see there that that's a facsimle you sent to
M W kie on that day, 26 June 1998, enclosing the draft
of a letter for signing by hinself and M Mainprize; do
you see that?

A. Yes.

Q Hopefully, the draft of the letter is attached to your
facsim | e?
A It is.

Q Do I understand that the effect of your amended
statenment is that that letter was drafted by M Smith?

A. The draft that was supplied there to ne was provided to
me by the alternative solutions people, and M Smth was
the local person there at the tine, yes.

Q In terns of the actual bit of paper, do you say it was
M Smith who gave you the paper?
A. To ny know edge, yes, that was the case.

Q Do you recall that was one of the changes between your
first statenent and your second statenent?
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A. | don't understand.
Q Perhaps | will take you to your statenents.

If we can call up M Self's second statenent, which
| understand is WTS. 0016. 0025.

Do you have your statenments in front of you?
A. Yes.

Q Could you go to the second statenent, the smaller one,
par agr aph 6?
A. That's the supplenentary statenment?

Q Yes.
A. Yes.

Q You will see in paragraph 6 of your second statenent
that the third statement fromthe end formerly read

"I cannot recall whether I ...(reading)... alternative
sol uti ons col |l eagues.”

That was my original sentence that | put in ny statenent,
yes.

Q That has been crossed out and you now state:

"The letter format of the ...(reading)... given to ne by
Andrew Smith."

A. That's true.

Q Wat was it that pronpted you having that recollection
that is you were not sure to you were sure that it was
given to you by M Snith?

A. Again, when | was |ooking through the notes or the
records that were provided to ne on the Tuesday and the
Wednesday. Prior to, they couldn't actually work out a
trail of how things operated. | was trying to renenber
back that far w thout good records is very hard, but | was
abl e to docunent down each menmp or e-mmil or conversation
that | had been shown or | saw on these records, and | was
able to come up with a better understanding and think it

t hrough and gain nmenory better

Q Was there any specific docunent or documents that
pronpted that recollection?
A. No, not really.

Q The neeting of 6 May --

A. Sorry, the neeting of 24 April didn't come up unti

I had gone through that trail and | didn't see anything
that would lead ne to that neeting, but | did recollect
that we spoke between that period of the 23rd to the 25th
and fromthere | started to renenber what happened.

Q Again, I'"'mnot suggesting there is anything inproper in
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this, but was your recollection partly pronpted by reading
the transcript of M Snmith's evidence where he discussed
these side letters?

A. No, not at that stage. | had read the transcript

later, ny wife had read the - | think the second day of
his transcript, | didn't read all of it and she showed ne
a couple of things. That didn't conme out of why I did

it. | didit because really - | could see the trai

com ng out and being able to renmenber along that trai

what happened.

Q You went to this neeting with M Smith to see M W/l kie
and | think M Mainprize?
A. Sorry, this is the neeting of?

Q 26 June to sign up the second version of the agreenent?
A M WIlkie was there and M Mainprize was there, yes.

Q At that neeting you took, again, two copies of the
aggregat e excess of |oss reinsurance contract for signing?
A. To ny know edge, yes.

Q You obtained a signed copy of the letter concerning no
recoveries under section 67?

A. | think we did. |'mnot sure but | think we did.
| know that that letter was sent by ne on the previous -
it was a fax or a - a fax, | think it was. | don't know

if we received that that day, but we did receive it.

Q You handed over the letter of intent that | took you to
earlier?

A. Yes.

Q Were there any other docunents handed up?

A. No, not at all.

Q If you just look at document 161 in the folder in front
of you, which is volume 2. That's GCRC. 004.018.

A. Right.

Q Was that letter handed over at that tine, or did you

provide it later?
A. | think that was the |letter that was handed over.

Q Sorry. That is 1617

A. Sorry, | amon 162. No, this letter was sent to them
after we net them or when we got back to the office we
put it together. That was at the request of Danie

W kie, that he wanted a letter tying the second contract
that they signed to the first contract that they signed.
Because of the differences in the wording, he felt that he
woul d be safer having sonme sort of link there.

Q Again, without wishing to |abour the point, you'd agree
that this letter is also untrue insofar as it refers to
the previous contract being signed on 16 March 1998?

A. Well, the reason we nentioned the 16 March there was
the only way in which we could tie in the contract. There

.11/ 02/ 02 P- 1345 J.L.L. SELF XXN
BY MR BEECH- JONES



was no ot her expression or nunber, it didn't have a treaty
nunber at that stage which it was known by then, and it
was the only way we could refer to it. The date of

16 March, as we said before, was a pre-date and it was

i ncorrect.

Q So | take it you'd accept to the extent the letter says
that it is untrue?

A. 1 don't think this letter is untrue, | think the
signing of the previous contract on the 16th - when we
were there on 6 May was untrue.

Q After it in your statenment you refer to going to neet
M Adl er outside his office.

A. Yes, when we conpleted signing the contract, the second
contract on 24 June, Daniel WIkie said, "M Rodney Adler
would Iike to talk to you", and both Andrew and | were
taken upstairs. Rodney was in a neeting, we waited for
about five minutes or so and he came out of the meeting
and Dani el indicated that we had conpleted signing the
contract and he basically said words to the effect of what
| have said in the statenent, that it was done quickly and
prof essionally and he wanted to thank us for our efforts.

Q After you'd signed up, had all four of you gone up to
M Adler's office?
A. No, only Daniel, Andrew and nyself.

Q M Snmith had your copy of the aggregate excess of | oss
contract, that is GCR s copy?
A. Yes, he did.

Q And a copy about the side letter about no section 6
recoveries?

A. Again, | don't know - | can't quite be confident that
that was there at the time, but that was signed. But he
had what ever we had.

Q And on the FAI side, did M WIkie handle those
docunent s?

A. | don't think he took themup. | think he left them
with M Miinprize. | can't renmenber himhaving themthere
at the tinme.

Q That is outside M Adler's docunent?
A. That's true.

Q It is your understanding that M Minprize may have

taken those docunents?

A O M WIlkie may have dropped them off on the way up
I know when we were there he didn't have the docunents.

Q When you say when you were there, when you were outside
M Adler's office?

A. When we were outside M Adler's office.

MR BEECH- JONES: Is that a suitable tine?
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THE COWMM SSI ONER: Yes. 11.15.
SHORT ADJOURNMENT
UPON RESUMPTI ON

MR BEECH- JONES: Q M Self, after the signing of the
second aggregate excess of |oss contract on 26 June,

| understand your evidence is that it was M Smith who had
custody of the GCR copies of the rel evant docunents?

A. Yes. | nean, he was responsible for them He carried
them yes.

Q To your know edge, you didn't have any further

i nvol venent with where they were filed or to whomthey
were shown after that tine?

A. Not to ny knowl edge. The nmin file for this contract,
whi ch enbodi ed the aggregate excess of |oss and the side
contracts, they were all kept by M Smth. Andrew Smth,
that is.

Q | may have asked you this earlier, but you recall that
meeting on 23 June 1998 where M W kie asked for the
$40 million that | asked you about before the norning tea

adj our nnent ?
A. Yes, as well as | can.

Q Did you take notes of that neeting?

A. | can't renmenber, but |I would have thought so because,
as | mentioned before, | always docunented down tel ephone
calls and points like that on ny records.

Q Did you see any notes of any such neeting when you
i nspected docunents | ast week?
A. No, none at all.

Q M Self, did you ever have a conversation with

M Barnum about any neeting he was going to have with the
audi tors of FAI?

A. No, | didn't.

Q Were you aware that M Barnum nmet with the auditors of
FAl ?

A | was aware after it had taken place. | don't know how
| heard about it, but | was aware that it did take place,
yes.

Q Do you know how | ong after that neeting you were told
about it?

A | think - well, it wasn't anywhere around June/July,
| think it was later in the year, and | don't know, you
know it may have been weeks - | can't recall.

Q Oher than the fact that you were told that such a
neeting had taken place, were you told anything el se about
t he neeting?

A. Actually | tried to inquire and | couldn't learn

anyt hi ng about it.
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VWho did you inquire of?
I think it was Andrew Smth.

What did you ask hinf
Just what happened.

o >0 >0

Do you recall what his precise response was?

A. Very vague and didn't - | know | just didn't follow it
up. He didn't indicate to me how it went or went into any
detail ed invol verent on it.

Q Were you ever contacted by M Adler or anyone el se
about arrangenents for sonmeone from GCR to go and speak to
the auditors?

A. No, | have never been involved with the auditors.

Q Did you have any involvenent in the preparation of
GCRA' s accounts concerning this transaction?

A. No, the only - | think at tinmes during our neetings

t here was sonme di scussions on accounts, but when | found
out how the accounts were going to be handled, | got a
call from Chris Byatt, and this, | think, was after

di scussions with Andrew and Tore and Chris, and they said
that the six side contracts or the prem um the

$12.5 mllion you were tal king about, was to be put
through the treaty departnments, this is the property and
casualty treaty departnent's register, and that that would
be retroceded to Col ogne Re.

VWhat did you say when you were told that?

| just took it as a way that they would process it. To
me, the decision of how the noney flowed through to the

gl obal business unit and within the group was totally the
responsibility of Chris Byatt and the others that he had
spoken to.

Q When were you told that?

A. | think very late in the piece, but | can't recall

Q When you say "late in the piece", do you nean while --
A. | think it was before the end of June.

Q 19987

A. 1998, yes.

Q

A

Q Was it M Byatt who actually told you that that's how
t hose six contracts would be dealt with?
A. That is true.

Q Did you ever hear anything further about how those
contracts, all the aggregate excess of |oss contracts,
were to be dealt with?

A. Not to ny know edge, no.

Q If I could ask you to | ook at docunent 209 in volune
3. CGCRC. 001.006, which is in volume 3 that you have in
front of you?
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A. Sorry, that was 2?

Q 2097

A. My volume 3 starts off at 219.

Q It could have been volune 2 then

A. Yes, right, | have it.

Q You will see just down the bottom of the page there is

an e-mail fromM Vukelic to yourself and others at GCR
where M Vukelic inquires:

"Do we have any idea as to whether HIHis aware of our
"relationship’ with FAI, in particular the likely
econonics of the deals done this year?"

Do you see that?
A. Yes.

Q Can you take it fromne that on 23 Septenber 1998 HIH s
t akeover of FAI was announced?
A. Yes, | will take that.

Q That would be consistent with M Vukelic's e-mil,
| take it?
A. | woul d have thought so, yes.

Q What you understood by the reference to the "likely
econonics of the deals done this year"”, was the fact that
there had been an agreenent entered into, or a transaction

effected which, overall, neant that FAl paid nore prem um
and fees than possible recoveries?
A Well, | wouldn't have thought about it that way.

I would have thought about it that we had an arrangenent
with FAl which we've discussed is the aggregate excess of

| oss and the side agreenents, that they were keen to - and
| can recall they were keen to see if this agreement woul d
continue with H H

Q Then if you |l ook at the response from M Ellingsen at
the top?
A. Yes.

Q Again which is copied to you and says:

"I don't know [that is, whether HIHis aware] but before
we cl ose the second deal we expressed that H H woul d have
to informany nerging partner of the deals, as part of the
nmer gi ng process."”

Do you see that?
A. Yes.

Q He said:

"Dani el confirmed that this would be a natural thing to
do. "
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A. Yes.

Q Firstly, the reference to HHH is probably a m st ake,
isn't it, it is probably nmeant to be FAl; at least that is
how you read it?

A. That is what | would have thought, yes.

Q And the second deal is a reference to the 26 June
aggregat e excess of |oss contract?
A. Yes, that's true

Q Were you present when there was a discussion between
M Ellingsen and M W I kie, or anyone else from GCR

| should add, where there was a di scussion about the

di scl osure of the terns of the deal to any nerging
partner?

A. | can't renenber that conversation, but | would have
thought, as with any treaty, that if the equity of the
conpany was enbraced with sone ot her ownership that that
woul d be the likely outturn, but | cannot renenber that
di scussi on, no.

Q If you continue dowmn the e-mail it says:

"However, in terns of our existing deals, |'m convinced

that if the takeover will be conpleted, HHH wi Il need to
stay with the deal. Oherwise the hit to their bal ance

sheet would be too volatile."

A. That is what he said, yes.

Q What you understood by that was that if HHdidn't stay
with the deal, that is they unwound it in sone way, they
woul d have to wite down previous profits?

A. | quite honestly didn't draw any concl usion on that.
The only thing that | knew was that Tore was very eager to
have the deal continue.

Q You know what a bal ance sheet of a conmpany is?
A. | know what the bal ance sheet of the conpany is, yes.

Q And a hit to the bal ance sheet woul d obviously be
sonmet hing that affects the bal ance sheet?

A. That's true, but as | nmentioned | - | would have read
it. It didn't strike me, it didn't hit me. | knew that
Tore was very, very keen for it to continue and that was
the sort of thought process |I would have had at the tine,
I woul d have thought.

Q Didn't you know that the deal that had been done by FAI
was sonet hing that was overall not in its conmercia

i nterests?

A As | said, we were pretty novice at this at this

stage. It didn't spring to mnd, no.

Q M Self, how could you have thought that a deal whereby
FAl paid nore prem uns and fees than possible recoveries
could be in its best interest?
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A. As | nentioned, the classes of business that were
written here, | would have thought - | took it that the
second deal, which is the six contracts, where it worried
me that there was no recoveries under those contracts,

I did have that concern and that was qualified by Tore.

I was just of the mnd that, as an underwiter, | would
not have entered into a deal on this type of business
unless within a five year period | would have got my nobney
back. | suppose that's naive but that is the way |

t hought about it.

Q Dol take it that with the benefit of hindsight you
concede that this overall deal was overall detrinental to
FAI ?

MR GEE: | object to that. That has so nuch w apped up
with it. "Detrimental" is a very |oose word.
THE COVM SSI ONER: | think that is right. | amnot sure

that the witness's previous evidence would formthe basis
for that.

MR BEECH- JONES: I will withdraw the question

Q M Self, just bear with nme. A nmnute ago | think you
referred to yourself as being "naive"?

A. Wihen | say "naive", | amsaying in the beginning,
knowi ng about financial treaties, | had very little
understandi ng of their conplexity. The people in
alternative business units had many years' experience in
this area. This was the first one that | had cone

across. So | amnaive in having full know edge of what is
needed for financial treaties, yes.

Q Didn't you at | east suspect that this transaction was
not of any true comercial advantage to FAI?

MR GEE: | object to that.
VMR BEECH- JONES: Your Honour, | press the question.

THE COWM SSI ONER: | think this time, M Gee, he has
asked "Did you suspect". That's a question that the
W t ness can answer.

MR GEE: | suppose, your Honour, | can't, with respect,
quarrel with that. | nust say, just how this can advance
your understanding that this man, who's clearly on the
peri phery, had a suspicion |l eaves ne a bit bew | dered, |
nmust say.

MR BEECH- JONES: Could | just address that because it is
a matter of sone significance. Lest there be no

m sunder st andi ng, those assisting you seek to avoid any
possible need to re-call witnesses. Should at the end of
the day, either those assisting your Honour or the other

| egal representatives here, seek to make subm ssions that
your Honour shoul d make sone particul ar adverse finding,
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no one wants to be confronted with a proposition that the
terms of that finding or the consequences were not fairly
and squarely put to the witnesses, so that they at | east
had the opportunity to answer.

THE COWM SSI ONER: And that is why | am happy with the
way you phrased the question, the second way, because it
goes directly to this witness's state of mnd

MR BEECH- JONES: Q M Self, didn't you at |east suspect
that this transaction was not of any true comrercia
advant age to FAI?

A. Not at all. | would not have replied in the letters

| did where | indicated that as far as | was concerned the
regul ators woul d be happy with it, because | didn't have
the know edge to understand that in detail. So | didn't

have that suspicion, no.

Q Had you ever previously been involved in any
transacti on where policies had been witten and then a
separate |l etter had been obtained in which the reinsured
had said that unless otherw se agreed they woul d not nake
any recoveries?

A. No, | had never been in that position.

Q That at |east caused you sone concern, didn't it?
A It did.

Q Didn't you suspect that by docunmenting the transaction
so that its entire operation was not contained in one
docunent, but was set out in a nunber of different
docunents, there was the potential for either the auditors
of FAl or the regulators to be msled as to what was the
true comercial transaction between FAl and GCR?

A. No, | didn't understand. | took it that this was one
deal. The way they eventually wanted to handle it was the
way they handled it. I didn't think of this as two

separate deal s.

Q You understood this all as one deal ?

A. Up until we approached Daniel WIkie and Ti m Mainpri ze,
I think we agreed it was 24 April, | amsure that Danie

W | ki e and Tim Mai nprize did not know of the six contracts
because they were sonmewhat set back by it, and up unti

that stage it was only the one contract. After that

| understood it to be a conbination of what turned out to
be the six contracts and the fact that they couldn't claim
under those contracts as being part of the aggregate
excess of |oss product that was being put forward by the
gl obal business unit.

Q After that conversation, you knew that the aggregate
excess of loss contract did not reveal the entirety of the
conmer ci al transaction entered into between FAI and GCR?
A. Yes.

Q And you knew that it was contained in a number of
docunents of which that contract was only one?
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A | didn't know at the stage there was none. That was
eventual Iy worked out between Andrew and Stephen Burroughs
where they came up with that |ist of documents, the six
contracts.

Q | amnot suggesting you worked it out. By the tine of
6 May, you knew that the aggregate excess of |oss contract
was only one docunent of a nunber that explained the
transaction entered i nto between FAI and GCR?

A. | knew that - yes, | knew that Stephen Burroughs -

I knew that there were other contracts which would - where
the $12.5 mllion would be collectable, and those covers
woul d not enbrace cl ains.

Q So there was the aggregate excess of |oss contract,
there were the six contracts, there was the letter where
they agreed not to nmake recoveries unless otherw se
agreed?

A. That's true.

Q And there was your letter saying that you woul d hand
back the prem um under the six contracts should there be
one of the enunerated problens with the aggregated excess
of loss contract?

A. That's true.

Q Didit not occur to you that the transaction had been
docunented in that way so that, for exanple, the aggregate
excess of loss contract could be shown by itself to either
the auditors or the regul ator?

A. No, not at all.

Q Wiy did you think that it had been docunented in the
way it was?

A. Because that was the way they were collecting the

$12.5 mllion separately. | nmean, if you take the

concl usion of putting the $12.5 mllion through as the six
contracts being risk taking contracts, then those
contracts woul d have had to have been put through by
Andrew Smith. W had an underwiting practice we followed
that there nust be a second underwriter, and usually the
underwriter who was in charge of that busi ness woul d need
to sign off onit. So, if, for exanple, sone of those
contracts enbraced liability classes, then they woul d have
to approach Andrew Allison, who was the treaty manager for
casualty, and he would have to agree on those contracts.
Prior to 1 May 1998 we had business from FAl on an annua
basis which were all risk taking contracts, so there was a
met hod there that would have to be foll owed.

That was our standard practice and it would not have been
altered because we are not allowed to do that. It was

| aid down that we did that. So | can't see how that side
of it would have eventuated because Andrew woul d have
definitely come to me on that basis. The only three
peopl e that could actually underwite liability business
was Andrew Smith, toalimted form--

MR BEECH- JONES: I think we have | et himanswer the
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proposition but we are getting --

W TNESS: I amtrying to explain. W have very conpl ex
matri x responsibilities and underwiting responsibilities
so | amjust trying to indicate how it would have
happened.

MR BEECH- JONES: Q M Self, do you tell his Honour that
your suspicions were not aroused when FAI asked you to
backdate the aggregate excess of |oss contract?

A. No, not at all. | thought at that period they were
requesting the date to go back to when they first
commenced the discussions. | didn't really think anything
too greatly about it. I was worried about the request
and | can renmenber tal king to Andrew and asking his

opi nion of it because he was the person in charge of
alternative business in Australia, and he replied as

| have stated in ny statenent.

Q Didn't you suspect that what they were trying to do was
to put sone distance between the 6 May contract, that is
the one signed on that day, and that is the other six
contracts so that no one would draw any concl usi on that
they were |inked?

A. Not at all. As far as | was aware, they were going to
collect $12.5 million fromthe six contracts, and it
really didn't nmatter when they collected it, but they
woul d be collecting it. The other thing on that is that
we were going to actually have a treaty agreement we were
going to follow, so that would have been the - it was
general practice that the treaty agreenments were the nain
contract which we honoured any future clains or

i nvol venent in that way.

Q | think you said sonething about the 16th, that you

t hought the contract was backdated to the date when they
first comrenced di scussions. You said that a mnute ago.
A. Well, on or about that tinme, yes.

Q There was no discussion on 16 March, was there?
A. No, but | nmean we spoke about that it was pick-a-date
and that was the date that was chosen.

Q Do you tell his Honour that you never, throughout this

entire period, sat back and thought to yourself, why is it
that FAl are prepared to pay nore in prem um and fees than
possi bl e recoveries under this transaction?

A. | never thought that, no, because, | nmean, if you | ook
at the - again, | say |ook at the hazard of what we are
tal king about. | would have expected this cover over five

years to have burnt conpletely.

Q When you say this "hazard", | nmean it wouldn't matter
what the hazard was. M Self, could you explain to his
Honour why that would matter if what is being paid is nore
prem um and fees than possible recoveries?

A Well, | think the fees, given the right - there is a
cost to provide that cover. Underwiting-w se, | would
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have expected, as a traditional underwiter, over five
years for that to happen with this class. W excluded,
anong others the Big 6 that we were tal king about, the
M Pl -type risks, out of our traditional covers that we
operated with FAl prior to 1 May 1998. | would not have
written this business on a risk program because we
excluded it. We didn't like it.

Q Precisely. But | asked you why did you think FA would
be prepared to pay nore prem um and fees than possible
recovery. Isn't that just giving conpany noney away?

A. Not if at the end of five years they expect to pay the
claim- they expect to pay 65 mllion or 87 or whatever we
are tal king about. | expected over five years for that to
take pl ace.

Q But you knew that FAlI woul d be paying nore than

$87 mllion in total prem umand fees?

A. | expected that was the charge that the gl oba
alternative solutions people wanted to provide that
contract, and that is what was stated by Tore to Danie
W | kie and Tim Mai nprize during that nmeeting on 24 April

Q M Self, | amnot suggesting you are the architect of
this, I amjust asking --

A. | amnot trying to take that responsibility. | amalso
trying to indicate to you that it didn't worry me. It was

t he decision of how this cane together was all conplex and
it was driven by the alternative solution people who have
far nore know edge of how this happened than I did, or
what was involved than | did.

Q Wuld you at | east accept that by paying nore prem uns
and fees than possible recoveries, FAl was sinply giving
conmpany noney away?

A. No, because | think initially they would have a
situation where they woul d have had nore clains to the
debit and credit account than they would have had prem um

Q Can | suggest that you, at the very | east, suspected
that the request to backdate the aggregate excess of |oss
contract on 6 May was nade so that FAl could, if it chose,
only show the contract and not the side letters and the
other contracts to its auditors or to its regulators, or
to any other person who wanted to deal with it?

A. Not at all.

Q Were you, during the period May or June, aware of any
runour or suggestion that FAl mght be the subject of a
merger or a takeover?

A. No, | wasn't. Oher than that which you showed ne cane
fromMIlan Vukelic and that was in Septenber, | think,

t hat he mentioned that.

Q Just a couple of further things. The docunent | have
been calling the 1 May side letter, that is the one that
was signed firstly by M Wl kie and then another version
by M WIlkie and M Minprize?
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A. Yes.

Q Was there ever any pressure on you from M Byatt to
obtain those?

A. Not at all. The reason being is that | wote the
letter to Daniel Wlkie on 1 May, | think it was, back at
that stage following a request from Andrew Smith and Tore
El lingsen that they hadn't received a letter stating that
there woul d be no clains under that agreenent. | rang
Dani el, Daniel indicated to nme that the only way he woul d
send us a letter is if he got a request in writing.

I then went back and spoke to Tore and Andrew in the room
and they said could you wite the letter and | wote the
letter and as far as | know | received another letter from
Dani el to nmyself saying that that was okay. Those letters

that you are tal king about | can't renenber them |If
I would have seen them and they woul d have been handed to
me, | amsure | would have witten on "Received" so and so

and squiggled nmy nanme, because | never let a letter go
past that didn't have a date sign on it.

Q Just to conme back to ny question, was there ever any
pressure on you fromM Byatt to obtain a letter to that
ef fect?

A. No, not at all. | didn't think that M Byatt canme into
that equation at all

Q The letter that you wote to M W1 kie asking for the
letter stating there would be no recoveries, did you see
t hat when you attended to inspect GCR s material |ast
week?

A. | thought | saw sonething like that but | can't - | am
aware that | sent the letter, | know that.

Q | amonly asking did you see it |ast Tuesday?
A | can't recall. No, | can't recall, sorry. Wth
honesty, | can't.

Q Just finally, if you just go back to your second
statenment, WTS. 0016. 0025?
A. Yes.

Q Just go to paragraph 3 of the anended statenent.
A. Right.

Q What you do in paragraph 3 is anend paragraph 15 of
your earlier statement; do you see that?
A. That's true.

Q In the fifth line you substitute the words, "aggregate
excess of loss contract” for "transaction"; do you see

t hat ?

A. That's true.

Q What were you intending to convey by that change?

A Well, | just didn't like the word "transaction", to
tell you the truth. | thought the statenent was nore in
line with the aggregate excess of |oss agreenent. The
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transaction really doesn't hold - didn't hold any appea
for me, but that's the only reason that | changed it.

Q Did you have any understanding that there was sone

di fference between the phrases "transaction" and
"aggregate excess of loss contract" in that context?

A. Not really. Well, | nmean the transaction to ne and the
excess of |oss agreenent is probably one and the sane, but
that is what we were doing, we were tal king about the
financial contract through the alternative solutions
group, and at that stage | would have thought we woul d
have been only tal ki ng about the aggregate excess of |oss
agreenent, that is why | put it in. It was only after we
had conpl eted the due diligence and further work was done
on the due diligence that the overseas conpany requested
the 12.5 million side agreenent to be arranged.

Q Could you then go to your first statement,
W TS. 0016. 001, paragraph 19?

A. Right.

Q Just read the whol e paragraph to yourself.

A. Right.

Q In the first two sentences you refer to a neeting you

attended with M Ellingsen, M Snmith, M Byatt and
M Barnumto di scuss FAl's request; do you see that?
A. Yes.

Q In fact, you would accept that you were present at the
nmeeting where M W I ki e requested the extension?

A. Yes, | nean at that stage | was, as | said, a little
bit nore vague about it, but, yes. The neeting did take
pl ace and | was there.

Q Then in the fourth sentence you say:

"My only role [this is in relation to the renegotiation
| take it] was to send a letter ...(reading)... marked G "

Do you see that?
A Yes, | will just turn up Gto nake sure what | am
sendi ng.

Q That is at WTS. 0016. 0137
A. That is correct. That is ny recollection at the tine.

Q Do you accept that your role was nore substantial than
t hat ?
A. Yes, after going through this, | do.

Q Finally when you prepared your statenent, that is your
first statement, and it wasn't picked up on in your second
statement, you nmade no reference at all to the 1 May 1998
side letter in relation to the GCR six. There doesn't
appear to be any di scussion?

A. That's true. As a matter of fact, in |ooking through
the annexures, afterwards | also haven't seen a copy of
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the letter to Daniel WIlkie, which | send - which brought
that forward. | agree

Q Was there any particular reason you didn't address that
topic in your statenent?

A It didn't really come to mind. | was asked to do it
and | was the client contact person at that stage. | went
and did it, | went and gave them a copy of the letter that
| sent. To ne it was just a function that | performed so
it didn't readily come to mind. It is an inportant part.

MR BEECH- JONES: Yes, | have no further question, your
Honour .

THE COWM SSI ONER: Thank you, M Beech-Jones.

Q M Self, before | call on other counsel, and | am sorry
to take you over old ground, but | do want to understand
your evidence on one particular issue, and that is the
overall effect of this transaction. M Beech-Jones has
put the questions to you, and | am not quite sure that

I fully understand your answers so | am going to ask you
these things again perhaps in a slightly different way.

A Mm hmm

Q You have agreed, | think, that you understood that
there were to be no clains under what we are calling the
GCR six, that is not section 6 of the excess of |oss
contract, that is the six placement slips?

A. That is true, your Honour

Q Put that to one side. Did you consider the transaction
inthis way, as to its overall effect, and for its overal
effect you would have to have a | ook at the various side
letters to which reference has been nade, the six

pl acenent slips, and the excess of |oss contract as varied
and extended by 26 June arrangenents. Isn't this one way
of looking at it, and I am going to ask you whet her you
agree if this is one way of looking at it and then ask you

whet her you considered this: that so far as FAl is
concerned, they pay out in cash a total of 21.75 in
premum that is, $7 mllion under the 26 June excess of

| oss cover contract, which is the premumthat is due
1 January 1998 and 30 June 1998?
A. Sorry, that's on the six contracts?

Q Perhaps we should bring up GCRC. 004. 004 and go to the
third page.

MR BEECH- JONES: That is 164, your Honour

THE COWM SSI ONER: Q It is tab 164, apparently in your
bundl e. The third page of that agreenent.
A. Right.

Q You see there that GCR were to receive $7 mllion, the
first two itens in the prem unf
A. Right.
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Q Over the life of that contract, they would receive a
further 2.25 as the prem unms, which was in fact a fee - it
was said to be a premumbut in fact a fee for section 67
A. Right.

Q There is 9.25. |If you then add $12.5 nillion, which is
the prem um due under the six placenent slips, that adds
up to 21.75?

A. Right.

Q So that is what FAl were paying out. If you then take
the deposit arrangenent, and let's assune as you say the
cover was totally burnt by the end of its period, at the
end of the period when you get the offsets - we have now
gone forward | think to 1 January 2003 - the npbst that FAI
could receive from CCR woul d be the total cover,

$87 mllion, less the $68 mllion, which is the bal ance of
the prem uns payable for sections 1 to 5; is that right?
A. Less the 60?

Q 68 - 20, 20, 14, and 14 that is being held on deposit?
A. | amfollow ng what you are saying.

Q So that is $19 mllion. The npst that FAl could have
received on 1 January 2003 under that arrangenent is

$19 million, is that not right?

A. | never thought about it that way, your Honour, but

I am followi ng what you are saying.

Q The first part of my question is is this one
interpretation of the arrangenent; that is, that FAl, over
the period, were paying out 21.75 and the nobst they could
possi bly have received at the end of it was $19 mllion?
A. | never thought about it that way. | was really
relying on the interpretations of the global business
unit.

Q You have answered my question. You say that that never
occurred to you?
A. No, it did not.

Q And it never occurred to you that the fact that it was
bei ng docunented in a way that you had not struck before,
which | think is your evidence?

A. That's true.

Q And which included the backdating of certain
instruments didn't arouse any suspicion in your mnd that
this contract may require some further consideration?

A. No, it didn't.

Q Thank you.

THE COWM SS| ONER: Now, M Stevenson.

<CROSS- EXAM NATI ON BY MR STEVENSON
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MR STEVENSON: Q M Self, my name is Stevenson
| appear for the Australian Prudential Regulation
Aut hority, the regul ator

A. Right.

Q Can | ask you some questions about some evidence you
gave on Friday. Coul d we have on the screen, please,
page 1293 of the transcript. Can you go to line 27.

I just want to rem nd you of sone evidence you gave on
Friday. In answer to a question from M Beech-Jones you
added this at line 27:

"I also note that | questioned M Ellingsen on the actua
fact that there would be no clains attached to this
busi ness. "

Do you renenber you made that coment in the context of
bei ng asked questions about the proposal that there be a
side letter to the effect that there would be no clains
under the six?

A. No clainms under the side letter, yes. That was
following our neeting in our office, yes.

Q M question to you is what did you actually say to
M Ellingsen? Can you recall? Wat was the nature of
your questioning of hin®

A. Sormething in the order of why are there no clains -
| amworried that there are no clainms under this side
letter.

Q Didyou tell himwhat the nature of your worries were?
A. No, | just - he gave ne the answer not to worry about
it, that was what they did, and I just left it at that.

Q You asked the question because it was a matter of
concern to you?

A It was a matter of concern to nme that we could have a
contract that we didn't pay clainms on because anything

| have ever done on the traditional side of the business
we have al ways had clains resulting agai nst those
contracts.

Q Normally, if you receive a prem um you expect you m ght
have to nmeke a paynent?
A. | would expect to pay a claim

Q That is the usual thing, isn't it?
A. Yes.

Q Was your concern that it appeared that what was in
contenpl ation was that FAl and your enployer would becone
parties to a contract which neither party intended woul d
operate according to its terns?

A. Yes, in the case that the six contracts, which ended up
to be the six contracts - because at that stage we didn't
know how it was going to happen - but there would be a
collection of $12.5 million in premum and there would be
no clai ne made agai nst them
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Q Dropping down to line 39 on the sane page, you see
M  Beech-Jones asked you whether you were concerned and
you said, "Yes". You said:

"Overall, | think I had a different conclusion."

Can | ask you what you nmeant by that. What was the

concl usi on you had and how was it, to your mnd

different?

A. Well, again, these contracts were all heavy contracts
and - the thing that | was worried about was that there
wasn't any clains about them W had had - | nean,

| didn't know at that time how they were going to be
constructed. | can just say that | was worried that there
woul d not be any clains back against the 12.5 mllion. 1In
the overall context of the arrangement, being the excess
of | oss arrangenment plus the six - eventually ended up to
be the six contract, there would have been prem um
associated with - and | amtaking out the fees here - that
woul d be zero at the end of five years.

Looking at it as an underwiter on this heavy class of

busi ness, | would have expected to be paid back in five
years. | wouldn't even have contenpl ated havi ng anot her
mllion or anything above that cover because as far as |

was concerned it was going to burn.

Q Thank you for that. | was rather wondering what you
meant when you said you had a different concl usion

A. That is what | meant. The conclusion, as an
underwriter |ooking at two contracts together, | would
have expected that the 12.5 mllion in there and the other
premumin there, for the zero effect to be effected at
the end of it, so it didn't worry me further fromthat
aspect.

Q You in 1998 understood, didn't you, that FAl was
obliged to regularly report to the then regulator, the
ISC, as to its reinsurance position?

A. Yes, as we all had to.

Q As you point out, just as Col ogne Re no doubt did, you
understood that FAl would be obliged to annually submit
rei nsurance returns to the regul ator?

A. Yes, because at General Cologne Re | was involved in
putting down our retrocessions and our arrangenents which
I had a responsibility for on the forns to go to the
Conmi ssioner. So | was aware of that.

Q You were quite famliar with the process then, | take
it?
A | was famliar with what | needed to provide to our

accounts departnment, yes, for that return to go in.

Q Tell me if you need to see this docunent again to
recall yourself, but you recall on 9 April 1998 you sent
to M Smith a docunent M Burroughs had given you, where
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M Burroughs had said that one of the things that the
proposed cover needed to do was to allow for sufficient
risk transfer to neet with auditor and regul atory
approval. Do you want to see that docunent?

A. | would have to go back and | ook at it but that was
al ways a statenment --

Q | will remind you. The docunent | have is

W TS. 0016.012. It is annexure Cto your first statenent.
A Yes, it is one of the allowed - cover needs to be
designed to requirements, yes.

Q You have been asked a | ot of questions about what
transfer of risk there was here and | will not go over
that again, but you understood, didn't you, that FAl would
subm t, anongst other contracts of reinsurance, the
arrangenents that you have been discussing with

M Beech-Jones over the last few days to the regul ator as
rei nsurance?

A. | would have thought they would have had to, yes,

di scl ose everything, yes.

Q | will come back to that in a nmonment. You knew that if
gi ven the opportunity to do so, the regul ator would be
assessing the information given to it to investigate,
anongst ot her things, whether there was a sufficient risk
transfer to warrant the contracts being given the
characterisation "reinsurance"?

A. Yes.

Q | think you said before that you assuned that FAl would
di sclose to the regul ator everything, would you say?

A. | would have thought that all the agreenents that we
were involved in would have been disclosed to the

regul ator, yes.

Q It didn't occur to you in your w | dest dreans that FAI
woul d disclose to the regulator the side letter?

A. | would have thought they would have needed to disclose
the side letters. That was part of the overall agreenent.

Q Can | just test you on that a little.

Could M Self be shown page 1314 from |l ast Friday's
transcript.

If we can scroll down to line 42, you will see that you
were then asked a question

"You understood that the existence of the side letter and
the agreenent to pay the $1.5 nillion prem um under those
six contracts was a nmatter that FAl would be extrenely
anxi ous not to disclose either to the market or to anybody
el se?

Answer: | couldn't see how it could be disclosed to the
mar ket . "

Wasn't it obvious to you that these arrangements are al so
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ones that FAl woul d be anxious not to disclose to anyone,

i ncludi ng the regul ator?

A 1 didn't think of it that way. | nean, | wouldn't have
given out a letter saying that these things - these
docunents woul d have net with regulator's requirenents

unl ess | was convinced that they would be disclosing them
to the regulator. That is the arena within which we

oper ate.

Q | want to ask you about what you just said. |Is there a
letter in existence, do you say, that you have witten
where you have said that these arrangenents would conply
with the regulator's requirenent?

A. No. The only letter that | wote following the first
nmeeting, that | recall that Daniel WIkie rang up and
wanted a letter, was the letter that | wote on 6 My.

| said | think that outlines that | thought the regulators
shoul d be fully aware of the situation.

Q You are referring to the docunent which is annexure F
to your statement, WTS. 0016. 029?
A. That's correct.

Q Do you see that letter as being an assurance by Col ogne
Re of the likelihood of regulatory approval ?

A. Not an assurance, but an agreenent that if it didn't
nmeet regulator's requirenents then it could be unwound.

Q Do you say that in witing that letter you assuned that
FAl woul d meke a full and conpl ete disclosure to the

regul ator of all of the arrangenents between it and

Col ogne Re?

A. Sure. That woul d have been ny understandi ng, yes.

THE COWM SSI ONER: Can we just identify that docunent?
MR STEVENSON: The copy | have, there are others of
course, is WTS.0016.029. It is annexure Fto M Self's
statenent .

Q You see in that letter you refer to the aggregate

excess of loss contract and to the six 1 May 1998 slips,
but not to the side letter?

MR CGEE: | object to that. |In fact, that letter does the
exact reverse of what ny learned friend is putting.

MR STEVENSON: | accept the criticism
W TNESS: That letter was drafted by --

MR GEE: Just a monment, M Self. There is no question on
t he table.

MR STEVENSON: No, | withdraw that.

Q Could we have a |ook at today's transcript,
page 1342. Can we scroll down, please. | think the
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question and answer | amreferring to is the one at 42.
In your answer you said:

"And they did bring up with Tore during negotiations

t hroughout the contract that the financial contract should
performthat position; in other words, it should neet

regul ator's requirenents ..."

Who was it who brought those matters up, do you recall

who was it from FAI?

A | think it was Daniel WIlkie. | can recall Danie
maki ng that comment to Tore during our negotiations -
during the negotiations that Tore had with them yes, when
I was present.

Q Do you recall M WIlkie bringing up those matters after
the tinme when the proposal and then the actual side letter
was on the table?

A Well, | can renenber - | think the answer to that is,
"Yes", because it was also brought up at the tine when we
al so signed the agreement. | thought Tore was asked at
our neeting on 24 April - | have to get these neeting
dates right, but that was the neeting at which he
indicated that the 12.5 mllion extra prem um was

necessary with no clainms to be nmade agai nst them as part
of the contract of the excess of |oss.

At this stage Daniel asked Tore that if - |I think that is
the timng of it - that if this contract didn't neet with
regul atory requirenments could it be unwound, and he said,
yes, we are quite willing to neet with people - | think he
was tal king about the auditors at that stage, but | know
regul ators were included within the sane context. And
Tore said, yes, we are quite willing to neet with them and
explain it.

Q Did you have any discussions with M W/ kie or anybody
el se from FAl about precisely what disclosure they
proposed, that is to say FAl, proposed to nake?

A. No, never.

Q In particular, did you have any di scussion with anyone
from FAl in which the question of whether or not the 1 May
1998 side letter would be disclosed by FAl to the
regul at or ?

A. No, not at all. | mean, | thought it was pretty clear
t hey knew about it because | wote to them and they
replied.

Q So you say pretty clear they knew about it?

A. Yes, when | wite to Daniel WIkie and request a letter
t hat has been requested of ne from Tore and Andrew, and
he, wi thout any hesitation said, "If they wite to ne |
will give it to you", and that's what | stated to them he
needs sonething in witing, and they said send sonething
inwiting, so | sent something in witing and he replied

back. | took it as quite a straightforward request from
himthat he wanted it in witing, | thought it was quite a
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straightforward reply following on fromthe negotiations
that Tore had had him- and | was present at those

negoti ations, but followi ng on from negotiations that Tore
had with Dani el and Tim Minpri ze.

Q What is your point, that this all made it clear to you
that FAl knew about the side letter?

A. Oh, sure. They could not other than know about it
because we had correspondence about it.

Q Well, they had signed it?
A. Yes, that's true.

MR STEVENSON: Thank you, M Self.

THE COWM SSI ONER: Thank you, M Stevenson.
M Newl i nds.

<CROSS- EXAM NATI ON BY MR NEWLI NDS

VR NEWLI NDS: Q M Self, my name is New inds.

| represent Arthur Andersen.

A. Yes. \Who are you representing other than Arthur
Ander sen?

Q Just Arthur Andersen.
A. Sorry, Arthur Andersen is?

Q They were the external auditors of FAl in 1998. Do you
agree that the product that was the subject of the

mar keting drive that is referred to in your 30 January
statement was intended to have a positive effect on FAI's
accounts?

A | really didn't think of it that way, no.

Q The product that was being nmarketed was not what you
describe as a traditional reinsurance, was it?
A. No, that's true.

Q It is what you describe as financial reinsurance?
A. That's true.

Q And the way that financial reinsurance is marketed to a
client is that it is suggested to the client that
potentially this product may have an advant ageous effect
on their bal ance sheet and ot her accounts; correct?

A. VWen you say "on their bal ance sheet”, that's the
confusing part. It was nmarketed to themto neet a

requi renent that they had of under-reserving, and
enbraci ng some other risk that was brought into it.

Q It wasn't --
A. The outcone of that would have been to affect their
bal ance sheet, but | didn't follow that through.

Q It wasn't marketed to them upon the basis that it
i nvol ved them obtai ni ng coverage for any particul ar ri sk,
was it?
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A. In the initial stages of the contract up until - when
we nmet on 24 April for the final discussion, there was
only consideration on the aggregate excess of |oss cover.
It was at that tine that Tore introduced the requirenent
by the gl obal business unit for the $12.5 nmillion of extra
premumto be collected and for that prem um not be

subj ect to cl ai ns.

Q | think you have agreed that for the product to have
the effect on the bal ance sheet that was required, there
needed to be identified a transfer of risk fromFAl to
GCR?

MR GEE: | object to that. He has agreed to no such
t hi ng.

THE COWM SSI ONER: Try again, then M New inds.

MR NEWLI NDS: Q Can | suggest to you that you ful

wel | understood in 1998, when these negotiations were
taki ng place, that for the product to have the effect on

t he bal ance sheet that was desired, there would need to be
identified a transfer of risk fromFAl to GCR?

A. | knew that at the end of the five year period the
contract at that stage would be prem um and cl aim
neutral. On the first year's contract, or the way in

whi ch the contract ran over the initial periods,
| expected the clains to exceed the prenium

Q Whuld you pl ease answer mnmy question?
A. Sorry, can you repeat your question again? | thought
I was trying to answer it.

Q You full well knew at the time the negotiations were
taking place in May 1998 --
A. Sorry, when in 1998?

Q | will just have the question brought up and read it to
you.

THE COWM SSI ONER: Li ne 55, | think

MR NEWLI NDS: We m ght nmove on, your Honour, we have
having a technology glitch here.

Q Can | ask you another question, M Self?
A. Certainly.

Q At the time of the marketing drive that you describe in
paragraph 7 of your first statenent, you understood that
for the product that was being marketed to have the
desired effect on FAI's bal ance sheet there would need to
be identified by soneone a transfer of risk fromFAlI to
GCR?

A. The answer to that on a yearly basis, yes.

Q And you agreed that people external to FAl would need
to be satisfied that there was such a transfer of risk as
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at the signing of FAI's books for the year ended June
1998?

MR GEE: | object to that. He has not agreed to that.

MR NEWLI NDS: Q Can | withdraw that question and put
this proposition to you. You understood in My 1998,
during the marketing canmpaign that's described in
paragraph 7 of your statenment, and during the negotiations
t hat ensued, that people external to FAl would need to be
satisfied that there was a transfer of risk by virtue of
the transaction from FAl to GCR and they woul d need to be
satisfied of that fact at least at the tinme of signing off
FAl's books for the year ended 30 June 19987

MR GEE: | object to that. \Wich question does he want
the witness to answer?

THE COWM SSI ONER: Can you split it up, M New inds?
MR NEWLI NDS: I can

Q You understood that people external to FAl would
consi der the transaction, didn't you?

A. When you say "would consider", | didn't know - | knew
that the transaction that we did would be subject to
regul ated and associ ated approval, yes.

Q Is there sonme problemw th ny question?

A. Yes, because | thought it was very vague, "other
people”. | nean "other people” is quite a broad spectrum
of people and | don't know.

Q | amcomng to that --
MR GEE: The witness can't know that, M New i nds.
THE COWM SSI ONER: Just continue, M New inds.

MR NEWLI NDS: Q You understood that people external to
FAI woul d consider the transaction, didn't you?
A. Which peopl e?

Q Any people.
A. No, | didn't.

Q Then what did you mean by your |ast answer when you
referred to regulatory and auditor approval of the
transaction?

A. Because that's what is required in the business that we
do, and that is what FAl required of us during this
negoti ati on and hence ny replies and the letters that

| sent out to Daniel WIkie's request and - as far as

I was concerned, that was the consideration all the way

t hrough. That is what we needed to do.

Q You understood that in the process of approval that you
yoursel f have identified, the people doing the approving
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woul d consider the transaction, didn't you?
A. People doing the approving? | don't - can you explain
what you mean by "peopl e doing the approving"?

Q Let's just focus on the auditors. You understood that
the auditors would have to approve the transaction. You
said that yourself?

A. | understood - yes, | understood that the auditors, if
they had sighted it, would need to approve it.

Q They would need to approve it, wouldn't they?

A. That's what they would need to do and that is what we
agreed to assist FAl in doing by Tore agreeing to assist
if they needed an explanation of the contracts.

Q O course they would sight the transacti on because the
transaction woul d be recorded in the books of FAI.
A. | woul d expect so, yes.

Q That was the whole point of the transaction, wasn't it?
A. Sorry, | don't reach that conclusion at all

Q What do you say the whole point of this transaction
was?

A It was - as initially put forward by Daniel Wlkie to
us, it was to provide a financial agreenment for an
under-reserving problemthey had on MPI which grewto
bring into another area of ALAS which also grew forward in
the structure of this treaty, or this arrangenment, other
areas as such as Y2K and the other extensions that were
bei ng asked all the way up to the second 2 contract, or
the second contract, and really that again --

Q | really wasn't asking --
A | amtrying to answer the question.

THE COWM SSI ONER: Q M Self, | thought it was a
reasonably sinple question and | think - | may be wong -

| don't like to intervene - but | think the question is to
you: did you expect anything other than that the effect
of the transaction would be reflected in FAI's accounts?

A. | thought it would have been eventually effected in the
FAI's accounts. |'mnot an accountant to know how t hat
woul d have happened, but, yes, | did expect it to go

through to the accounts.

MR NEWLI NDS: Q The question | asked you was not
directed to what was originally proposed or discussed, it
was directed to the original transaction that was done.
asked you what you thought the point of that transaction
was?

A It was to originally cover --

Q Pl ease.
A. | mean | can't answer that correctly because | didn't
have the expertise at the tine.

Q | amjust asking your opinion. Wat did you understand
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the point of that transaction was?

A. The point of the overall transaction was to cover the
under-reserving of the MPI schene, the ALAS schenme and
the other areas that they brought into the contract by
usi ng the aggregate excess of |oss agreenent and the side
| etter agreenent.

Q | don't want to go over old ground, but FAI could never
recei ve nore noney under this transaction than it paid
out, could it?

A. At the end of the day, at the year 1/1/2003, the clains
and the prem um woul d be neutral and there would have been
a fee paid out for this arrangenent above that.

Q So it didn't provide any cover at all, did it?

MR GEE: | object. It doesn't followand it is unfair to
the witness to put it that way.

THE COWM SSI ONER: | think that is the ultimate
concl usi on.

MR NEWLI NDS: Q Can | float this idea with you, M
Self. The very essence of a side letter is that it is
secret, isn't it?

A. | don't draw that concl usion.

Q Let's just take it step-by-step. To have a side
letter, it needs to be beside sonething else, doesn't it?
A. That is a conclusion. That is reasonable, yes.

Q And in the context we are discussing, it is a contract
between a insurer and a reinsurer; correct?
A. That's true.

Q And that contract, for all intents and purposes to
anyone who read it, would appear to be a stand-al one
arrangenent; correct?

A. If you isolated each conponent, the answer to that
woul d be "Yes".

Q Let's look at the aggregate excess of |oss policy dated
16 March 1998. On its face it would appear to record a
whol e transacti on between the parties to it, doesn't it?
A If it stands alone fromthe side agreements the answer
is "Yes".

Q If you just read it on its face, it doesn't give you
any hint that there is any other part of a deal, does it?
A It didn't, no. W tried - | can't comment. That was

Q It is obvious, isn't it?
A It is obvious, and that was the way it was drafted as
far as | can see, yes.

Q If we add to that piece of paper the six slips that
were signed on 1 May and put themtogether with the

.11/ 02/ 02 P- 1369 J.L.L. SELF XXN
BY MR NEWLI NDS



aggregat e excess of loss policy, they mght be, in the
trade, described as parallel arrangenments, mghtn't they?
A. They weren't put through the departnment to do that as
far as | was aware because Andrew Allison didn't sign off
on it, but if you took away the side letter the effect
woul d be that, yes.

Q The whol e point of the six arrangenents entered into in
May was to ensure that the potential $10 million shortfal
to GCR under the aggregate excess of |oss policy was nade
up by prem unms that exceeded that amount; correct?

A. The six side contracts, being that they were for

$12.5 mllion and that Tore requested of FAl that will be
no clains nmade against it, the answer to that would be
"Yes".

Q | haven't got --
A. In conjunction with the aggregate excess of | o0ss.

Q Next to the six slips was the side letter; right?
A Well, | don't think the side letter, as far as | was
concerned, was next to it. It was part of it.

Q That's really my point. | think we all understand that
that was part of the arrangenent. It would have been
perfectly possible, would it not, to include that part of
the arrangenent in the six slips?

A. That could have been done but | wouldn't have expected
it to have been done because of the way it was negoti at ed.

Q Can | suggest to you why you wouldn't expect that to be
done?
A. Well, because when --

Q Let ne have a go.
A Why?

Q You wouldn't expect the six slips to, in essence, say
FAl agrees to pay GCR prem um for reinsurance cover as
clause 1, and clause 2 to be, by the way, FAl hereby

prom ses never to nmake a claimunder this particular

i nsurance cover. You wouldn't expect the docunent to say
those things because, self-evidently, it would denonstrate
to any third party who didn't understand the ful

ram fications of the transaction that in fact it was
provi di ng no cover whatsoever. Wat do you say about

t hat ?

A. | never really analysed it in that way.

Q Just think about it now. It would be preposterous,
woul dn't it?

A. Sorry, | was back then analysing it. | amnot sitting

here now anal ysing sonething I did so | ong ago.

Q You spent, what, the best part of four decades in the
i nsurance industry?
A. On traditional business, yes.
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Most of it in reinsurance?
The majority of it in reinsurance, yes.

Tradi tional reinsurance?
Tradi tional reinsurance, yes.

O >0 >0

. And part of your job over those four decades was to
document insurance and reinsurance transactions?
A. That's true.

Q The outline of the docunent that | have just put to you
strikes you as ridicul ous, doesn't it?

A. | nmentioned that before, yes. | didn't think that

i nsurance contracts could - should not be clained agai nst
and that is why | spoke to Tore about it.

Q It is ridiculous to have an insurance contract that in
one breath says there will be clains and paynents, and in
the other breath says that there will not be any clains
and therefore no paynent?

A. | agree with that, and that is why | asked the

questi on.

Q And it would be stupid to record that arrangenent in
one document, wouldn't it?
A Wwell, it would be, but --

Q But then when you think about it, it wouldn't be stupid
at all as between the parties to the transacti on because
t hey understood that that was the arrangenent; correct?

MR GEE: | object to that.
W TNESS: | don't agree with that.
MR CGEE: | object, with great respect. O course,

technically, these questions are capable of being asked,

I am not shrinking fromthat, but what ny friend is doing
is getting a peripheral witness to give himsone materia
which you will have ultimately served up to you in
supposed support of sone subm ssion for the auditors.
Does that help the process, with respect, your Honour?

THE COWM SSI ONER: I think, M Newlinds, | understand
that proposition that is being put and again | am
wonderi ng whet her the witness can give me nuch nore help
t han he has.

VMR BEECH- JONES: Can | just raise one matter in that
context? The description of M Self as a periphera
witness is perhaps a matter for subnission.

THE COW SSI ONER: Don't worry about that sort of thing.

MR BEECH- JONES: Could I just ask perhaps if M GCee could
take instructions to see if there is any further

devel opnent to the position of M ElIlingsen, because there
is no doubt that M Self's evidence suggested that
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M Ellingsen had a principal role in this transaction and
we are still unclear as to whether we will have the
benefit of M Ellingsen. So perhaps if M Cee could take
that on notice.

THE COWM SSI ONER: No doubt that is a question that wll
be raised. Yes, M Newinds.

MR NEWLI NDS: Q Can | just cut through this. You only
have a side deal because you don't want third parties

| ooki ng at the arrangenent to understand the ful

ram fications of the arrangenent. |s that right or not?
A. That wasn't ny understanding at the tine. W had a -
that was --

Q What was your understanding at the tinme?
A. My understanding at the tine was that we had an
agreenent --

Q Pl ease.
A. | amtrying to make the point.
Q | amfocusing on the side letter here. Wiy did you

think there was a side letter at the tinme?
A. Because they didn't want the $12.5 mllion to be
addressed by clains against it.

Q | think we all understand that, M Self, but why in a
side letter? Wiy in a side letter? VWhy not in the
docunent itself?

A. If 1 was a capable and experienced financial product
underwriter at the tine, | would have been able to answer
that question but I'mafraid | wasn't.

Q It was because it was neant to be kept secret from
people like the auditors, wasn't it?
A. That was not my concl usion

Q You now that now and you knew that then, don't you?

A. | don't know it as you are stating. | think it is a
risk that is associated with it, yes. | would expect the
auditors to receive everything.

Q Including the side letter?
A. Including the side letter

Q And you knew that there was a possibility that - indeed
a possibility that came to pass - FAl mght need GCR s
assistance in speaking to the auditors to explain the
transaction?

A Well, yes, | was aware that they asked that of Tore

El i ngsen and Tore agreed that they could assist when the
ti me arose.

Q Indeed, | think you have a recollection that M Snith
reported to you that he and M Barnum | think, was it,
had a neeting?

A. | heard that they had had a neeting. He didn't report
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it to me, and that was sonme tinme - nonths l[ater from when
we signed the second agreenent and | didn't hear anything
out - when | asked about it, | didn't hear any reply about
what had taken place during that discussion.

Q Such a nmeeting was consistent with the service that you
understand GCR was providing to FAI?
A. | would have seen no reason why it would not talk to a
product which we had given a client.

Q And the reason that the auditors would be interested in
the product was so that they could be satisfied that it
could be treated in the accounts of FAl in the way FAl was
suggesti ng?

A. That there was a proper docunent to cover, yes, all the
regul atory requirenents and whatever requirenents were
necessary for it to be a proper transaction, yes.

Q Do you sit there today on your oath and seriously
suggest that at such a neeting the side letter would have
been di scussed?

MR GEE: | object. This is, in this context, so far
beyond anythi ng that can reasonably be asked that it needs
consi derati on.

MR NEWLI NDS: He has already said that he thought all the
docunents woul d be discl osed.

THE COWM SSI ONER: He has said that, and that is the
reason why I will allow you to pose the question.

MR NEWLI NDS: Q Do you really suggest that you thought
that all of the docunents would be disclosed to the
audi t ors?

A Well, yes.

Q Including the side letter?
A. Everything.

MR NEWLI NDS: Not hi ng further, thank you.
THE COWM SSI ONER: M Hamrer schl ag.
<CROSS- EXAM NATI ON BY MR HAMVERSCHLAG

MR HAMMERSCHLAG Q M Self, nmy nane is Hanmerschl ag

| appear for M Rodney Adler. 1In 1998, at the tinme of the
events with which you have been detained for the |ast few
days, the conpany that you worked for was an anml ganation

of General Re and Col ogne Re; is that right?

A. That is true. There was a takeover by General Re, said
to be a reverse takeover at the time, of General Re on to

Col ogne Re.

Q General Re is and was a large United States
corporation; is that right?
A. Yes, it was the | argest reinsurance conpany in the
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Uni ted St ates.

Q And the Col ogne Re --
A. Sorry, | think it was nunber 3 or thereabouts in the
wor | d.

Q And the Col ogne Rei nsurance Conpany was an ol d Prussian
conpany that had been founded in the md-19th century?

A. | think it was said to be the ol dest reinsurance
conpany, yes. And it was nunber 4, | think, in the world.

Q So by 1998 you were working for an entity that
conprised two of the largest reinsurers in the world?

A. Yes, they cane together effectively in the books I
think from about June 1996, but we were actually sitting
t oget her conbi ning these two conpani es from about 1995,
begi nni ng of 1995.

Q And this amal gam of these two ancient and respectable
conmpani es, conpared to FAl, they were giants and FAl was a
smal | entity?

A. If you are tal king about size nonetarily the answer
woul d be "Yes", but in our own narket FAlI was an extrenely
si zabl e and consi derabl e conpany al so.

Q And an inportant client to you, as you have said in
your statenment?
A. Yes.

Q Now, this amal gam of General Re and Col ogne Re, it was
di vided from an operational point of viewinto business
service units as you understood it?

A. Very definitely. Quite a matrix of services, yes.

Q And those included regional business units for a start,
for example, a business unit for North America and one for
Germany, one for Europe, one for Latin America, one for
Sout h East Asia and one for the Far East?

A. Yes, we did have - | think it was four and it was made
into five regional areas, yes.

Q And then, in addition to that, there were a nunber of

gl obal business units, and those included aviation and the
enterprise that we have been tal king about before his
Honour called alternative sol utions?

A. The full Iist of global operations was casualty
facultative, casually proportional, marine, aviation

bonds surety and financial products. They were all gl oba
units with global underwriters.

Q These were, in other words, endeavours and enterprises
that were of international and gl obal character?

A. Yes, very definitely. Actually the reporting lines for
underwiters on these were truncated through these gl oba
underwriting units.

Q And these gentlenen that we have heard of, M Vukelic
and M Tore Ellingsen, they were attached to this gl oba
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business unit called alternative sol utions?

A. Yes. The global alternative solution business unit was
formed in 1997/1998 with MIlan joining us or being hired,
and the first | heard about it was in 1997 at an
underwriting conference. At that stage they indicated
that this financial business unit would be in the

i nternational environnent. They had a similar financia
busi ness unit for North America with General Re.

Q And of these gentlenen, M Vukelic and M Ellingsen, as
you understood it, who was the nost senior?

A. Mlan Vukelic was in charge and set up the alternative
solutions business unit for Peter Gerhardt - or for the
conpany, rather, and he reported to Peter Gerhardt. Tore
Ellingsen was, | think, hired in early 1998 and was given
the areas of Australia and New Zeal and, anpbngst others, as
bei ng responsible for within that departnent. That's
basically a marketing person because he had to refer back
to other people for underwiting decisions.

Q These gentlenmen, then, as you have told his Honour
canme to this country on a marketing push in 1998 and you
i ntroduced themto M WIkie of FAI?

A. That is true.

Q Before doing that, M WIlkie had raised with you the
possibility that he mght need to talk to you about sone
rei nsurance busi ness because the business he was doing
wi th another reinsurer was taking too | ong?

A. That is true.

Q What that was about, as you understood it, was that
there had been a potential under-reserving and FAl w shed
to take steps to protect itself against that eventuality?
A | don't link - linking the two, | was told at a later
neeti ng when M| an and Tore were present that that was the
under-reserving position they wi shed to discuss.

Q Then what happened was there was enbarked upon

sonmet hing which is described as a due diligence operation?
A. Yes, it was asked by the gl obal business unit that we
conplete a due diligence, yes.

Q Wiy does one have a due diligence, as you understood
it, M Self?
A. To find out nore information.

Q Is that to find out information froma point of view of
assessing the risk involved?

A. | think given information on under-reserving and they
wanted to try to find out to what extent the
under-reserving was and they were conparing it against
their own operation on the MPI account through Col ogne
Re, and other information received from other people.

Q Wy, as you understood it, did they want to know what
the extent of the under-reserving was? |n other words,
why was that relevant to then?
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A. | can't answer that question. That's what they wanted
to test.

Q In order to find out, would we have to ask M Ellingsen
and M Vukelic?
A. | woul d suggest they are the better people to ask, yes.

Q Because one undertakes a due diligence, as you
understand it, because you want to assess the risk
involved in a transaction you are about to enter into; is
that right?

A. Wanted to extend the extent of the risk, not the risk
itself, because | would have understood the MPI scheme to
have been quite risky anyway.

Q Is this right, that relations between insurers and
reinsurers often depend on a degree of cooperation and
trust?

A. | suspect they get better the closer they get and do
busi ness together, yes.

Q And you, for your part, had been doing business with
the FAI group fromthe early 1970s?

A. | think it was the late 1970s, but sonewhere around
t hen.

Q And you had started the relationship on the General Re
side with M Larry Adler, the late father of ny client,

M Rodney Adl er?

A. That is true. That is when | was in the facultative
departnent before 1983.

Q Around by 1998, you had a good rel ationship and you
were prepared, as you did in an e-mail that you sent to
M  Houl dsworth and others on 19 March 1998, to say,
anongst others, that so far as you were concerned in
general terms, FAI, M Rodney Adler had been nmanagi ng the
conpany out of the situation of his father's historica
managenment very well?

A. Yes. The conpany prior to Rodney being involved had a
far different structure and Rodney was i nposing greater
skills at the nanagenent |evel of the conmpany in order to
do the business better.

Q Thank you. It is not uncommon, | think it has been put
to you by previous questioners, for matters between an
insurer and its reinsurer to be left over for later
agreenment ?

A. | don't know what you are getting at.

Q Sonebody m ght issue, for exanple, a cover note and
| eave the full ternms of the policy to be renegoti ated
| ater?

A O a policy or of a slip or of a --

Q Yes. A policy or a slip?
A. In the signing of these docunents that didn't take
pl ace.
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Q | understand that, but | am suggesting to you that it
is not uncommon for that to happen?
A. | don't think I have ever conme across it.

Q Ckay. One area where it mght happen, for exanple, is
where - let me withdraw that. | will put it a bit

better. For exanple, when one does business as a
reinsurer it involves generally, and certainly in the case
of FAI, an assessnment of the relationship between prem um
i ncome and clains over a long period of tine?

A. The answer to that is "Yes", we had been operating with
FAI over a period of tine and there were definitely tines
there where the account was very profitable to us. Also,
as you indicated, Col ogne Re, because both of us had a
very strong position with FAl given our separate

i nvol venents.

Q This is the position, is it not, that it was nmade clear
to you, both fromthe side of your enployers and FAl, that
t he arrangenents that Daniel WIlkie had in mnd were
required to be put in place with some degree of urgency?
A. That's right. W were pressured during that period to
conplete the contracts.

Q What happened was the negotiations started in March of
1998 and were fairly well advanced by 22 to 24 April 19987
A. Definitely, because 24 April 1998 was when Tore and

I went and saw Dani el and gave the final terns of the
aggregat e excess of |loss and the six side agreenents and

t he position of having no clains under the six side
agreenents.

Q Until you heard about the six agreements, as they have
been descri bed, your involvenent was in effect restricted
to the excess of loss insurance contract?

A. That's true. | only heard of the requirenent for the
12.5 million - which turned out to be under the six
agreenents - in the latter part of April, which would have

been prior to us going up to see them

Q Wuld this be a fair description then of what
happened?

M Cee is concerned about the tine, your Honour

THE COWM SSI ONER: Is it a convenient tinme?
MR HAMMERSCHLAG. Yes, your Honour. | amin your
Honour's hands. | think | will be at |east 15 m nutes.

THE COWM SSI ONER: 2.15. M Gee, when we cone back

I will ask you to respond to the question that

M Beech-Jones rai sed about the availability of the other
Wi t nesses.

LUNCHEON ADJOURNMENT

.11/ 02/ 02 P- 1377 J.L.L. SELF XXN
BY MR HAMMERSCHLAG



UPON RESUMPTI ON

THE COWM SSI ONER: M Cee, was there any advance on your
former instructions?

MR GEE: At the nonment, your Honour, | can add nothing to
what | said on Friday. However, as the matter has been
raised again it is the intention of ny instructing
solicitors to contact our Anmerican corporate client to see
whet her there is any further information avail abl e about

t he processes that | think your Honour knows are under
way.

THE COWM SSI ONER: Al'l right.

MR GEE: If we can say anything hel pful tonorrow we
will. Everyone will of course be conscious of the big
time difference and the day difference. So could | just

| eave it there at the nonment.

THE COWM SSI ONER: Thank you, M Gee. Now,
M Hamrer schl ag.

MR HAMVERSCHLAG Q M Self, would this be a fair
description of what happened, that up until the tine that
you attended the neeting with M WIkie, M Minprize and
M Ellingsen, you had no idea about the fact that the six
i nsurance slips were going to be introduced by

M Ellingsen as a requirenent?

A. No, M Ellingsen didn't introduce the six slips, he

i ntroduced at that neeting the situation of sonething to

be a vehicle for the 12.5 nillion.
Q Right.
A. | knew about that at a neeting the day before.

Q It was clear to you that at the tinme he introduced it
to M WIlkie and M Minprize, they hadn't known anything
about it before?

A. They were surprised and they didn't know anythi ng about
it.

Q Did they express their surprise?
A. Yes.

Q What did they say?

A. | think they just reeled back a bit. | think it was
nore of a body | anguage surprise rather than a voiced
surprise. | know they indicated that they couldn't- they
had to consider it and come back to us.

Q This requirenment that was comunicated to them by

M Ellingsen, can you tell his Honour, so far as you can
recall, how M Ellingsen put it?

A. Look, | can't really because M Ellingsen, being a
mar ket er, sales sort of person, put it in a better way
than | could ever explainit, I'mafraid. But the end
result was what |'d stated.
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Q Did he say, "You are going to have to pay us sone
prem um on sone ot her insurance and you can't claimon
that insurance"?

A. That was the gist of what he said, yes.

Q O did he say, "We are going to wite sone policies and
wi t hout further agreenent you won't be able to claim'?
A. No, it was the forner.

Q You' ve seen the terns of the side letters?
A. | haven't seen the - | hadn't seen, and | haven't read
the slips in total.

Q | amtal king about the side letter --

A. The side letter that - | wote the side letter, or

| wote a letter to Daniel requesting himfor a reply on
the - that no clains would be forthconm ng under that
agreement. At that stage it was - under that $12.5
mllion.

Q Before this Comm ssion, you have seen the side letter
that ultimately emanated from FAl in relation to the six
policies, or haven't you even seen that?

A. | saw two of them but they showed nme one without a date
stanp, one with, and one with two signatures and one with
one.

Q You have read that each of those |letters mekes
provision for there to be no claimunless the two parties
nmutual Iy or otherw se agree?

A. Those letters don't. But |I think a letter | wote to
themlater did, or earlier did - sorry - after we signed
the first contract | sent a letter to that effect on the
request of Daniel WIKkie.

Q Can you shed any light on how the side letter of 1 My
from FAl came to include the words "unless nutually agreed
by both parties"?

A. Which one are you referring to?

Q The side letter of 1 May 1998 from FAl to the nanagi ng
di rector of General and Col ogne?

THE COWM SSI ONER: I wonder if we could identify the
letter, M Hamrerschl ag.

MR HAMVERSCHLAG It is WTS. 0017. 275

W TNESS: I have nothing coming up on ny screen

MR BEECH- JONES: Perhaps there is another copy of 116 of
the GCR index, H .0014.0001.0175.

MR CEE: Could | just add that | happen to be able to see
the witness's screen. | think it may be requiring sone
techni cal assi stance.
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THE COWM SSI ONER: | don't think anything is com ng up
M  Gee.

W TNESS: Right, that is a letter fromDaniel Wlkie to
our nanagi ng director, yes.

MR HAMMERSCHLAG Q Can | just remnd you, you will see
in the preanble to the letter it says "unless nmutually
agreed by both parties"?

A. Yes.

Q There was another side letter executed by M W I kie and
M  Mainprize on 26 June in relation to section 6 of the
aggregat e excess of |oss reinsurance contract. Do you
renenber that side letter?

A. Yes. This one doesn't have the stanp on it that | saw
before, but, yes.

Q And the other letter --
A. |s that GCRC. 004.002?

Q | can't answer that.
MR BEECH- JONES: It is GCRC. 004.003, 163, | think, your
Honour .

W TNESS: That one is dated 28 June, is correct.

MR HAMMERSCHLAG. Q 26 June?
A. Sorry, 26 June.

Q It also has the words "unless nutually agreed by both

parties"?
A. It does.
Q | would just like to get fromyou - do you have any

knowl edge as to how those words cane to be inserted in
either of those letters?

A. No, | cannot rememnmber us on the first one asking for
those words to be included. | don't believe that to be
our drafted letter - we didn't draft - | can't remenber
that being drafted anyway. | cannot renenber seeing that
letter, actually. | thought | had received another reply
that --

Q You can't shed any light on howit came to be that both
letters contained a provision for nutual agreenent

ot herw se?

A. Not at all. | cannot.

Q As you have told his Honour, as | understand you,

M Ellingsen put it in unqualified terns that there was
going to be a solution whereby there was going to be
prem um rai sed through other insurances and those

i nsurances were going to be free from|oss recoveries,
full stop?

A. That was ny understandi ng, yes.
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Q So would | be right in saying that on your
understanding of matters, the insertion in the side
letters of the words "unless nutually agreed by both
parties" is inconsistent with what you say M Ellingsen
proposed?

A Well, M Ellingsen, |I think, put it to Daniel WIlKkie
and Tim Mainprize that General Re alternative solutions
woul d not provide themw th the cover unless they had the
$12.5 million unencunbered.

Q Is that how he put it?

A It was put in the terns that no clains would be
recovered against that 12.5 mllion. At that stage there
was no tal k about how that 12.5 million was going to be
addressed with the six classes, that was done at a |ater
date in discussions between Andrew Snith and Stephen
Burroughs, so it was just $12.5 million worth of prem um
that was not going to be recovered agai nst.

Q You have told us that there was a degree of urgency,
and at the neeting which occurred when M Ellingsen
notified this requirenent, that, as you understood it, was
a requirenent being inposed on FAl by M Ellingsen
somewhat late in the piece?

A. That is true.

Q You also knew, did you not, fromwhat M W/I ki e had
told you that negotiations with some other reinsurer had
been unsuccessful or had caused dissatisfaction with him
because they hadn't been finalised in tine?

A. At the time | only knew that they hadn't reached a
concl usi on and he was upset that it hadn't been concl uded.

Q Wen M Ellingsen in your presence sought to inpose
this requirenent, did you gain any understanding from how
M WIlkie or M Minprize reacted that they thought

M Ellingsen was inposing a requirement which was outside
the real ms of their expectations as they then were?

A. It was outside their realnms of the expectation of what
they knew prior to this nmeeting, but they indicated, after
they heard this information and Tore had tal ked to the
position, that they would consider it and cone back to us.

Q Did M Ellingsen make it quite clear that absent an

arrangenent which would ensure $12.5 mllion unencunbered
to his enployers, that the main cover, if | can call it
that, would not be provided by then?

A. My understanding was that it was an all-in-one offer

Q In other words, was it your understandi ng that

M Ellingsen at this point intine nmade it clear that it
was a take it or leave it proposition on the part of FAI?
A. That was the conclusion that | thought, yes.

Q You say M Ellingsen is a marketing person?

A. M Ellingsen's role in the global alternative solutions
division is to travel the world for the areas that he is
responsi ble for and to devel op busi ness out of those areas
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for financial products.

Q You say that he put this request or ultimtumin a way
that you couldn't properly now describe?

A. Yes, it was |long-winded. It took I don't know how
long, but it was not a straightforward offer. It was
spoken to at sone | ength.

Q Did anybody in that neeting raise the necessity or
requi renment of side letters?

A. No, that wasn't raised at that stage at all. | can't -
I don't know. It wasn't raised at that stage at all

Q Had you at that point in tine ever heard of such a
thing as a policy with no | oss recovery?

A. | hadn't, no, and | hadn't done that in the areas for
which | was responsible.

Q WIkie and Mainprize indicated at that neeting that
they couldn't agree to the imposition of this requirement
then and there; is that right?

A. No, that's not right. They listened and they said they
woul d think about it and cone back to us.

Q Did they conme back to you?

A. | was shown sonething during this Conm ssion that said
there was a contact between Tim Mainprize and nyself. M
understanding is that there was another contact that
agreed that FAl would go forward, but that's what | can
remenber .

Q But so far as the further conmunications as to how
this inposed requirenent woul d be worked out was sonething
that was done without you being directly involved; is that
what you say?

A. That's true, | think that was done with Tore Ellingsen
and Andrew Smith, as to ny know edge.

Q One way or other, as you sit now in the w tness box,

gi ving your assistance to his Honour, you have no

recoll ection of participating in that process?

A. | participated at various tinmes, but |I did not have an
i nvol venent other than to try and chase up the contracts,
at one stage | think with Stephen Burroughs, but basically
Andrew Smith was the one who obtained the information on
the contracts and had asked me to wite a letter to Danie
W1l kie requesting himfor a letter indicating that no
recoveries would be sought under those six contracts.

Q Is this right, that the idea of the side letter wasn't
yours?
A It definitely wasn't.

Q Can you tell us fromthings that you know directly
whose idea it was?

A. From ny understanding, it canme fromthe gl oba
alternative solutions group and I woul d have suspected
that that woul d have been from overseas.
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MR HAMMERSCHLAG | amindebted to your Honour.

THE COWM SSI ONER: Thank you, M Hammerschl ag.
M  Rares.

<CROSS- EXAM NATI ON BY MR RARES

MR RARES: Q M Self, ny name is Rares and | represent
M Tim Mainprize. | think you have told his Honour that
at the tinme the negotiations took place between March and
June 1998, you had | acked any experience or understanding
of how, on a practical level, these financial reinsurance
products that M Ellingsen and ot hers were expl ai ning

wor ked; is that right?

A. When | went into being involved in this financia
contract, | had had no experience of this sort of contract
at all. Naturally, as you go forward you |l earn as you
travel, but | didn't know the consequences of financia
concept - | didn't know the full boundaries of financia
contracts.

Q You took it that M Ellingsen and those with whom he
worked in the global alternative solutions branch of GCR
were expert in their fields in constructing these
products; is that right?

A. Very definitely, because M Ellingsen had been with
Hoechst the chenical conpany in Switzerland and had
arranged these types of transactions for this conpany.

M Byrne had been involved in financial products as an
accountant internationally for sonme tinme prior. M Mlan
Vukelic was out of Citicorp London and they had been

i nvolved in these sorts of transactions in the past, and
so was John Houldsworth. All of them had vast experience
in financial products.

Q | think it is your evidence - and please tell ne if
this is wong - that it was M Ellingsen or sonmeone on the
gl obal alternative solutions side of GCR who suggested
that, first of all, there be the paynent of $12.5 mllion
prem um agai nst which no | oss recoveries would cone; is
that right?

A. M Ellingsen was the one that brought it to the
neeting. M understanding was that he was instructed by
the gl obal alternative solutions business unit out of
Dubl i n

Q It certainly wasn't sonething the FAl people thought

up, was it?

A. No, definitely wasn't. W announced it at that neeting
on 24 April.

Q Again, the idea of having the side letters was

sonmet hing that came fromthe gl obal alternative sol utions
side of CCR; is that right?

A. That was requested of ne to contact Daniel for that
information, or for that letter.
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Q Sonebody fromthe gl obal alternative solutions --
A. It was both Tore Ellingsen and Andrew Smith in the
of fice had asked me to do that, yes.

Q And it was al so sonebody fromthe gl obal alternative
sol uti ons who put forward the requirenent that there be
paynments of the separate prem uns of $450, 000 over a
nunber of years for section 6 of the final aggregate
excess of loss policy that was signed on 26 June; is that
right?

A. | know that Andrew put forward a suggestion. | mean
many people were putting forward suggestions on how t he
contracts could be constructed, but whoever suggested it,
it was definitely agreed fromthe global unit that that
was part of the contract going forward, yes.

Q At all times may we take it that in any neeting you
were in with anyone from FAI, you perceived that what was
bei ng put forward by the global alternative sol utions
people to FAl as the proposed arrangements would be a
genui ne transaction providing for reinsurance for FAl?

A. My understanding that the product that was being put
forward by the alternative solutions was a good product,
or a proper product, yes.

Q At no tine did anyone at any of these neetings with
peopl e from FAl when these reinsurance contracts were

di scussed between March and June 1998 suggest that there
was no genuine transfer of risk that would take place so
as to nmake any of these contracts separately or taken
together as not giving effect to a real reinsurance
transaction; is that correct?

A. That's correct, except - | think it was known at the
end of the contract that the contract would fulfil its
purpose of clains eventually conming to zero to preni um

Q | think you told us a little bit earlier in your
evidence that in relation to, for exanple, the MP

busi ness, if you were going to wite a genuine normal

rei nsurance policy for that business, you would expect to
recei ve back over five years in premumthe total anount
you were covering in clains provisions under that policy;
is that right?

A. There's two things to that. One under the traditiona
prof essi onal indemity insurance contracts prior to 1 May
1998 which we had with FAI. MPI was not to be ceded to
those contracted so there was that point. Yes, it is
true, if I was to wite a MPI-type program | woul d want
ny nmoney back in five years.

Q And you wouldn't regard doing that as being anything
ot her than a genui ne reinsurance arrangenent, would you?
A. | would say that - | can't say that is the case

I would prefer not to have written the business at all
but on a genuine risk transfer traditional basis because
| didn't like the business, but | would expect - | would
have expected, if | would have witten it, to get the ful
cover back in five years.
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Q Generally, when reinsurers set prem uns on risks they
like to make sure that they are covered if things go wong
on business that |ooks Iike the MPI-type clains which

| ooked |i ke bad business; is that right?

A. | would think that you get to the extent - out of a one
to ten sort of risk factor, the closer you are getting to
ten to be the worst, the nmore reliability you woul d want
on having your noney back, yes.

Q The higher the prem umyou charge for the greater risk?
A. Yes, very definitely.

Q And the MPI clains were well known in the industry for
the years 1988 to 1992 to be ones to likely result in

hi gher and hi gher cl ai ns bei ng payabl e as the book

devel oped?

A. | think throughout - sorry, | think you said 1988 to
1992?

Q Yes.

A Well, very definitely for that period. Even prior to
that period I would have been worried about it because

| did research of the professional indemity nmarket before
the end of it, in md - | think it was about 1984,
sonmething of that era, and definitely it cane to ny
attention that you couldn't write the business, including
the large six accounts or the MPI-type business as wel

as ot her hazardous cl asses.

Q You have been asked a number of questions about the due
di l i gence exercise that was undertaken in about Apri

1998. Can | ask you this: fromyour observation and any
reports that cane back to you, is it the case that FAl
peopl e appeared to give conpletely full and frank access
to the GCR gl obal solutions people who were trying to

i nvestigate and work out what was goi ng on?

A. | can only talk fromthe time when | was there, which
is | think one day when the due diligence started off, we
had all the assistance that we required.

Q Can | ask you to look at the docunent that is | think
about tab 6 in your bundle, which is GCRC. 004.051, being
the policy that bears the date "16 March 1998"

A. Yes.

Q You will see on that docunent sonmebody has struck it
t hrough on the front page and witten "superseded by new

slip, June 16", | think?
A. It seems to be the wong date. | don't know who put
t hat on.

Q Could | ask you to turn to the signature page on that
docunent, which is GCRC. 004. 056.
A. Right.

Q First of all, the signature above group secretary, can

| suggest to you, is that of M Baul derstone, who was the
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group secretary of FAI. That could be?

A. That could be the case. | was asked about this.

I can't renmenber Tim Mainprize |eaving the room He may
have. | can't renenber himhaving a stanp there either
so he may have left for that reason. | just can't
remenber that part of it.

Q Do you accept that the signature above the stanp "G oup
Secretary" is not that of M Miinprize, but is of

M Baul der st one?

A. | notice it is different to the letters that Tim

Mai npri ze signed to CGeoff Barnum | nust say, it |ooks as
though it is not.

Q O course, you renenber that M Minprize signed on

26 June the final version of the aggregate excess of | oss
policy?

A. That's true.

Q Can | suggest to you that you may be confusing the
occasi on on which he signed that policy with the occasion
on which the policy which bears the date "16 March" was
signed, so | want to suggest that M Minprize was not
present on the day the document dated "16 March" was
signed. |Is that a possibility?

A. No, he was definitely there at the both neetings.

Q There would be no reason for himnot to have signed the
one dated 16 March, if he were there, would there?

A. That's true, but he was one of the four of us and

| recollect that he was there.

Q But you don't recollect anyone | eaving the roomin
bet ween this docunent being signed or not?
A. That's true.

Q You don't recollect M Baul derstone com ng into the
room or putting his signature on?

A. | can't renmenber us talking to M Baul derstone in a
group, in the room | can renenber us talking to Tim
Mai npri ze and Daniel WIkie on both occasions being
there. How this eventuated | can't renenber.

Q Can | suggest to you that it is possible you are
nm st aken about this particular occasion?

A. Yes, you can suggest that, but I"'mafraid | mnust
indicate that, to ny recollection, M Minprize was
present.

Q Do you renmenber giving this evidence at page 1312 of
the transcript. You were asked:

"Do you recognise that to be M Mainprize's signhature or
sonmeone el se's signature?”

- pointing to the one that | have drawn your attention to
above "Group Secretary" and your answer was:
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"It is TimMainprize's signhature because he was the only
one of the four of us in the roomand we all signed it,
the four people in the roomsigned it."

you renenber giving that evidence?
| do.

Well, it is what | recollected there, but |I have seen
Mai npri ze's since on another letter so | would put that
up to - | nean, not being privy to seeing Tim Muinprize
sign numerous nunbers of letters, so | can only say that
I can recall that he was definitely in the room \Wether
he left the roomand he had the group secretary sign it,
| can't remenber.

Do
A
Q That was true?
A
M

Q If he had done that, that would have been sonething
quite out of the ordinary as far as you are concerned,
whi ch you woul d have renenbered, isn't that so?

A. | don't think so.

Q This was a very brief neeting, as you have told his
Honour, wasn't it?
A It was.

Q There was nothing particularly nenorabl e about who was
there, may | suggest?
A. Particularly menorabl e?

Q Yes. You had no reason to renenber that M Minprize
was there, as opposed to the person whose nane or

si gnature appears above the nanme "Group Secretary", do
you?

A Well, | think I would because | knew Ti m Mainpri ze.
I nmean, | didn't know the other chap that you are talking
about closely. | can't renenber if | have net himand how

many times | have net him but | do know Tim Mainprize
very well.

Q But you can't give his Honour any explanati on about

how, at this neeting, the signature appearing above "G oup
Secretary" came to be put on that document, can you?

A. That's true. M Snmith may be able to shed nore |ight
on it but I"'mafraid, as | renmenber it, Tim Mainprize was
at that neeting.

Q You have no note that Tim Mainprize was at that
meeting, do you?

A. No, | think there is evidence that | don't have notes
to that effect.

Q Gven that you are not able to offer his Honour any
expl anati on about how t he signature appearing above the
stanp "Group Secretary" canme to be affixed to this
docunent, woul d you concede that it is possible you are
m st aken about your recollection that M Minprize was
present at this neeting?
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MR BEECH- JONES: | object to that, not because of the
poi nt being nmade but it is not fair to say there was not
any expl anati on about how t he signature appearing above
the stanp cane to be affixed. He did give explanation
Whether it is ultimately accepted by his Honour is, of
course, a different thing.

THE COWM SSI ONER: I think the witness has indicated that
he does not know how t he signature got there.

MR RARES: That is why | put to himhe was not able to
gi ve an explanation as to that, therefore would he concede
that he could be m staken about the neeting, because he
has conceded he is not able to explain it.

THE COWM SSI ONER: He has indicated frequently that he is
not m staken about that particular fact. He has conceded
that he may be mi staken about the identity of the
signature, but he has answered, | think in fairly

unequi vocal termnms, that he is not nistaken about the other
i ssue. But you can put it to him again but perhaps for
the last tinme.

MR RARES: Q M Self, you accept that you are not able
to tell his Honour how the signature appearing above the
stanp "Group Secretary" came to be put on that document;
is that right?

A. That is true.

Q Gven that you are giving a recollection of a very
short neeting at which two copies of this policy were
signed and one left with the people from FAl who were at
the neeting and one taken back by you, would you agree
that it is possible that you have nmade a ni stake in your
recollection that M Mainprize was at this nmeeting rather
than the person whose nane appears above "G oup
Secretary"?

A. No, definitely not. Tim Muinprize was at that neeting.

Q You agree that you were m staken, do you, in your
earlier evidence on the screen next to you, between lines
50 and 54 of transcript 1312 in asserting that only four
of you were in the room"and we all signed it"?

A. That's ny qualification, that the four of us were in
the room and therefore nmy conclusion to that was that was
Tim Mainprize's signature. But if Tim Mainprize did | eave
the room and have it signed and brought it back, | cannot
remenber that, but | do equivocally renmenber Tim Muinprize
was in that room and was one of the four of us there.

Q M Hammerschl ag asked you about the provenance of the
words "nutually agreed" in the side letters. Can | ask
you to look at the docunent which is GCRC. 004.015. | will
try and find the tab for you. Can you see that on the
screen? There is a draft letter that you sent to

M WIlkie on 26 June to be typed up. | think it is in

your vol unme behind tab 158.

A. Right, | have that docunent. That's GCRC. 004.015.
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Q That's right. You will see what you are witing to

M Wil kie on that occasion is a letter attaching a draft
letter, and if you go to the next tab, which is

GCRC. 004. 016, that's the draft letter you wanted M Wl kie
to have typed up on FAl letterhead and he and M Mai npri ze
sign?

A. That was our request, yes.

Q If you look at the wording in the second paragraph, it
uses the expression "unless nutually agreed by both
parties"?

A. That's true.

Q Is that wording that clearly you now recall enmnated
fromthe GCR or the global alternative solutions people?
A. This letter was provided to ne to send. Wo originally

drafted it | cannot recall, but it was provided to ne.
I nean, it may have been drafted by Andrew, it may have
been drafted by other people and given to Andrew. | can't

comment on that.

MR RARES: I have no further questions, thank you, your
Honour .

THE COWM SSI ONER: Thank you, M Rares. Are there other
applications for | eave to cross-exam ne?

MR STEVENSON: I have an application to nmake. There is a
proposition that | wish to put to this witness that
| should have put before. | seek your Honour's |eave to

ask sonme short series of questions to do that now.
THE COWM SSI ONER: WIl it be short?

MR STEVENSON: It will be short.

THE COWM SSI ONER: Yes, you may do so.

<FURTHER CROSS- EXAM NATI ON BY MR STEVENSON

MR STEVENSON: Q Sorry to trouble you again.

Could --
A. Sorry, you are?

Q Stevenson for APRA.

A. Thank you.

Q Could M Self be shown the letter GCRC. 004.013.

A. Is there a tab nunmber for this?

Q There nmay be, | don't have it with me. It is your
letter of 6 May 1998 to FAI that we discussed briefly this
nmorning. |f we can scroll down to the text of it, do you
recall that letter?

A. Yes.

Q Can | rem nd you of some evidence that you gave earlier
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today. At transcript 1377 you said that you sent a letter
to FAl saying that - and these were your words

"This contract should neet the requirements of the
regul ator."”

Later at transcript 1352 you said that you had indicated
at sone point that as far as you were concerned, the

regul ator woul d be happy with the arrangenents between FAI
and Ceneral Cologne. Do you recall giving that evidence?
A. The second one | think - | was always happy that - if
you put it that way, that what they were doi ng should neet
regul ator requirenents.

Q W will do it step-by-step. Wen you said you sent a
| etter saying that this contract should neet the

requi renents of the regulator, did you have in mnd the
letter that is on the screen at the nonent?

A. That's right. That is the only letter that | sent.

Q When you said that you had indicated that as far as you
were concerned, the regulator woul d be happy with the
arrangenents, did you again have in mnd this letter?

A. That's true. And also the know edge that the people
that | was working with, that was their job to nmake sure
that that happened. VWhen |I'm saying ne, | have to talk
about the broader context of it because I, on my own,
didn't have that know edge.

Q | amjust | ooking at the evidence you gave whi ch was
that you sent a letter and that you had given an

i ndication. M question is were you tal king about --

A. Yes, but you nmust understand also in ny evidence

| indicated that | didn't draft that letter. That letter
was a joint draft letter with Andrew Smith and the
people - yes, Andrew Smith

Q | want to suggest this to you: that |letter does not
say that the arrangenments between FAl and Ceneral Col ogne
Re woul d neet the requirenments of the regulator?

A. No, that says if it doesn't then it can be unwound.

Q It says not quite that, though, does it? It says if
one elenent of it, namely, the aggregate excess of |oss
rei nsurance contract was rendered inoperable or was
prohi bited, then other matters m ght foll ow?

A. Yes, but | think when we are tal king about the overal
contract, | would have been tal ki ng about the agreenent.

Q It refers to the aggregate --

A. You are right in the way that it is constructed.
Really in my note that was the whole lot. Frommy point
of view, it was always one deal

Q When you say in your note, what are you referring to?
A. Sorry, in ny understanding, after this was introduced
on 24 April, to nme it was one deal. You had to have al
the conponents together, otherwise it didn't work
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Q | want to suggest to you that nothing in that letter
suggests that the regul ator woul d be happy with any aspect
of this transaction.

A I'mafraid if | was as wise to what you said back then
I wouldn't be sitting here. | didn't understand that.

Q There is no suggestion in that letter that the 1 My
1998 side letter would be disclosed to the regulator, is
t here?

A. No, that is not spelt out.

Q Not said at all, is it?
A. That's true.

Q What | want to suggest to you is that that letter

whi ch you have signed, has nothing at all to say about
whet her the regul ator would or would not, in your opinion,
or the opinion of the author of that letter, be satisfied
with these arrangenents?

A. | couldn't comment on that because | was trying to
actual ly give Daniel WIKkie sonething he required and
asked for, and that is what we sent. That was in joint
draft, so if that was the case then | didn't understand
that at the tine.

MR STEVENSON: Thank you, M Self.
<FURTHER CROSS- EXAM NATI ON BY MR BEECH- JONES

MR BEECH- JONES: Q Just a coupl e of questions,

M Self. Prior to 1 January 1998, it is correct, isn't
it, that you had underwitten on a reinsurance basis the
prof essi onal indemity portfolio of various insurance
conpani es?

A. Yes, we were - | would say that we were the |argest
rei nsurer since about 1990 - the late 1980s involved in
witing professional indemity reinsurance in Australia.

Q Leaving aside this transaction, had you ever
underwritten any insurance conpany who was exposed to the
M Pl schene?

A. No, the MPI scheme tended to be a schene that was
written out of London. It was people who had offices in
London that usually wote the MPI schenme, and the MP
schenme did not find its way back to Australi a.

Q Do | take it that, again |eaving aside this
transacti on, you never underwote any treaty for any

i nsurance conpany whereby they would cone to you and say,
"We are under reserved for sone particular figure, can
you please wite us a policy to cover it"?

A. 1'd never witten that sort of contract before, |I'm
sorry.

Q It is alnost the equivalent of a car owner coming into
an insurance conpany and saying, "I had a car accident
yesterday and can | have a policy that covers ne for the
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accident from yesterday?"

VR GEE: | object to that. It is ingenious but it is so
renoved fromthis class of business that the anal ogy
breaks down at the first hurdle.

MR BEECH- JONES: Wth respect, your Honour, surely
M Self is the person who can answer, not M Cee.

THE COWM SSI ONER: | am not sure that | would be assisted
by the anal ogy. | understand what you are getting at,

M Beech-Jones, but | don't think the analogy really

hel ps.

MR BEECH- JONES: Q In your experience, were there
occasi ons whereby you woul d underwite, say, a
particularly risky area business for a client at a
particular |evel of premiumin the expectation that you
may get other work for a better |level of prem umand a
| ower |evel of risk?

A. | think that happened generally in the reinsurance
conpany and when anybody hooks up with a product that has
nore hazard to it, they tend to | ook for an overal

rel ati onship where they tend to get a better bal ance of
busi ness, yes.

Q In those circunstances, of course there are no
guarantees that you won't, at the end of the day, be
exposed to potential |o0ss?

A. In the business that | was responsible for, in property
and casualty traditional treaty area, yes, | was al ways
subj ect to |oss.

<RE- EXAM NATI ON BY MR CEE

MR CGEE: Q The rules are that | ask you sone

questions, M Self, but could | just preface them by
sayi ng that because | don't give evidence quite as well as
some of ny colleagues, | would like you to tell the story

when | ask you a question, not ne.

Coul d you just stick with the letter that is on the screen
at the nonent, which, for the record, is GCRC.004.013.
Could I ask you a couple of questions that cone at it from
a different perspective. Do you see that the opening
words of it are:

"Fol | owi ng our discussions in your offices and by
phone ..."

- et cetera?
A. Yes.

Q First of all, were you personally involved in any

di scussions with M Wlkie which - and I will put it in
the shorthand format the moment - ultinmately led to the
production of this letter?

A. Not with M WIkie on his own, no.
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Q Wth M WIkie and anybody el se?

A. This letter, and | amreferring to the previous

di scussi ons, were discussions with Tore Ellingsen and Tore
and nyself talking to Daniel WIlkie and Tim Mai nprize on
24 April.

Q It isdifficult, M Self, but it mght be better if,
having listened to ny question you, tell his Honour rather

than me, if you don't mind. It is his Honour who has to
recei ve your evidence. What | amdriving at is do you now
recall, as you sit there, any discussions either by phone

or face to face, which resulted in this letter; that is,
dealing with the problem of sone part of the deal being
render ed i noperabl e?

MR BEECH- JONES: | object, in the sense that M Self has
al ready given evidence in answer to ny friend' s question
and | raise it in this sense as to whether we are |eading
to an area of re-exam nation or to sone form of
Ccross-exam nati on.

THE COWM SSI ONER: I woul d have thought we have spent
quite sonme tinme on the provenance or the history of the
di scussions that led to the 6 May neetings.

MR GEE: | appreciate that and | amjust going to take
your Honour's ruling obviously, but can | just meke the
observation that the evidence hitherto has tended to focus
on what this w tness said happened on 24 April when a new
el ement was introduced into the equation. This is yet a
further elenent and | amnot sure that the evidence yet
has | ooked at M Self's recollection of the discussions
anterior to this.

MR BEECH- JONES: Wth respect, your Honour, he did.
1311. He gives exact evidence as to how this letter cane
about .

MR GEE: Al right.

Q You've already said that the letter in terns of

draft smanshi p, the wordi ng adopted, was not your work; is
t hat so?

A. This letter was requested by Daniel WIkie on and after
the signing of the contract. W went back to the office
and Andrew Smith and | drafted this letter. At sonme tinme
I was requested to put down what | thought should be put
down on a piece of paper and then we would tal k about it
and Andrew woul d change it, or we would both change it,
but the end result is that that letter is a letter that we
both put forward to be sent to Daniel WIKkie.

Q That wording was therefore put together in order to
provide M Wl kie with sonmething he wanted; is that the
burden of what you are saying?

A Yes. M WIlkie wanted a letter to state that if the
contract - contract or contracts, | took it as the whole
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contract, was not acceptable under the regul ati ons, that
that contract or the whole arrangenent could be wound
down.

Q The first way this letter dealt with that was, first of
all, to assunme, as the first step, that the excess of |oss
contract was for some reason prohibited or inoperable.
That is the first part of the letter, is it not?

A. That is as it appears now. Wen | was thinking about
then, and we were doing it, | was thinking about the
overal | arrangenent, the whole arrangenent.

Q That is what | amjust trying to elicit in a

st ep- by-step way. The first thing that you addressed
yourself to in this draft was the possibility that the
excess of loss contract m ght be, in these words,

prohi bited or rendered inoperable. That's step one?

A It wasn't a possibility fromour end. It was given to
us that M WIkie wanted something to say that if this
arrangenent was not acceptable by the regulators, that it
could be wound down, and that was the letter we replied
with.

Q And you referred in this wording here that is on screen
to your letter of 1 May 1998 in which the six contracts
were |isted; correct?

A. That's correct. W had a letter from M Burroughs that
set out those six contracts.

Q That brings me to a related point, and I will conme back
to this. Could you first be shown Hl.0014.001.0175.

A. | think - in addition to that | thought | had a reply
fromDaniel WIkie setting out those - that was a letter
fromDaniel WIlkie to nmyself indicating what had been set
out in the other letters that | hadn't received but were
addressed to the managi ng director

Q Just have a |l ook at what is on your screen, if you

woul d, please. It is 116 in your tabbed bundle, if you
want to | ook at the hard copy. You have been asked sone
guestions about this, M Self. | think there may still be
some |lack of clarity and | just want to deal with it. Are
you | ooking at tab 1167?

A. Yes.

Q Do you see that the form of docunent in front of you is
a letter of 1 May signed by M Wl kie only?
A. Yes.

Q Do you see that it lists the six pieces of business
that were the subject of the six slips?

A. Yes.

Q Could the witness be shown, please, GCRC.004.002 which
M Self, is behind 117.

A. Yes.

Q Are you looking at the sane formof letter?
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A. Yes.

Q The difference being that there has now been added a
signature over the words "Finance Director"?
A. Yes.

Q | would like to think that it is uncontroversial as to
whose signature appears over the words "Fi nancia
Director"; whose signature do you believe it to be?

A. Well, the finance director was Tim Mainprize so | would
expect that to be his signature. It was simlar to what
was on the final docunent.

Q Again, it is a docunent dated 1 May?
A It is.

Q And again it lists the sane six pieces of business?
A. It does. But both those docunents, by the way, are not
date-stanped and that is a concern

Q What | wanted to ask you was, first of all, did you
have any part to play at all, in your recollection, in
bringi ng about the addition of the signature and the
handwitten words "Finance Director"?

A. Not to ny know edge, no. | had not seen these
docunents. | was reliant on a docunent - on a letter that
Daniel Wlkie replied to nme, which was nmy letter to him
asking for the informati on that no cl ai ms payabl e under
the six contracts. Mne was totally different and did not
refer to those six contracts at all

Q So returning now to the --
A. That's those six contracts as set out in the letter

Q Could we go back to GCRC. 004.013. It is 124 in the
bundl e.
A. Yes.

Q This is the one we were with a few m nutes ago
A. Right.

Q You will see that it tal ks about:

"From the cover provided under those contracts set out in
your letter dated 1 May 1998..."

Do you see that?
A. | see that.

Q Are you able to tell his Honour anything about whether
in drafting up the words that we see on the screen in
front of us, and in particular the reference to a letter
of 1 May 1998, you were referring to one version or

anot her of the letters | showed you a nonment ago?

A. | can't renenber that. The only thing | can renenber
is the contracts that were advised to ne by - that may
have been at a |ater date. So ..
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Q So --

A. | think I would have been reliant on Andrew for this,
too. No, | cannot renmenber seeing those other two letters
that we have just seen, so | can't reply.

Q Al right. However, are you aware of any other letter
which is dated 1 May and which lists contracts as referred
tointhis letter that is on screen?

A. 1've referred to the letter that Daniel WIKkie,

| think, forwarded back to ne in reply to ny letter. They
may have been listed in that letter.

Q Al right. But you don't know the date of that letter?
A. No, but | did - we did send himthat letter on 1 My,
so if he acted quick enough we could have had a reply on

t hat date.

Q The letter that's presently on screen plainly enough
refers, in so many words, to a letter dated 1 May, does it
not ?

A. It does.

Q It is said inthe letter that's on screen in front of
you that that letter lists or refers to sone contracts,
does it not?

A It does. But, | nmean, this is where Andrew was worKki ng
on those contracts, so | would have to rely heavily on his
i nvol venment, too. So it is - | can't really bring it the

attention that | was absolutely 100 per cent involved in
knowi ng those contracts.

Q | don't think my question asked you anythi ng about them
as such, M Self. If you could just concentrate on ny
questions, if you would be so kind. Was it your belief,
when this letter of 6 May was created, that it would be a
docunent that was not a secret docunent?

A. VWi ch docunent ?

Q The one on screen in front of you now Did you believe
at the tine that it was or was intended to be by anybody a
secret docunent?

A. No. It was a reply to Daniel WIkie follow ng

di scussions that we had had with himand that the docunent
woul d be circulated within the people that we'd agreed on

his side and on our side.

Q You were asked questions about whether other people
such as auditors or regulators mght see it. Did you have
any belief at that time as to whether those people m ght
one day see this letter?

A. | would have thought that auditors would have been
shown any correspondence that woul d have been invol ved on
any matter with either conpany.

Q So --
A. | did not think about that. It wasn't part of ny
t hought process at all
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Q This letter of 6 May that is in front of you at the
monment, if anyone read it, it would invite attention
wouldn't it, to another letter dated 1 May; correct?

A. It does indicate the letter of 1 May does exist, yes.

Q If it was intended that the letter of 1 May should be a
secret to be conceal ed from people, this was a very odd
way of keeping a secret, wasn't it?

A I'"'mafraid it wasn't considered to be a secret. It was
considered to be a reply to Daniel Wlkie, which letter
woul d be available to the senior nmanagenent of both
conmpani es involved in the contracts for the alternative
sol utions or finance agreenent.

Q Any of whom m ght have asked for the first agreenent
that is referred to?

A. They could do that, yes. As a matter of fact, the
letters that | wote, copies were given to Andrew Smth
and shoul d have been on this main file.

Q Could I change to a different topic, please, M Self.
Do you renenber being asked sone questions about the fact
that the first excess of |oss agreenent was in fact signed
on 6 May 1998 but an earlier date was inserted; do you
recall that |ine of questioning?

A. Yes, there was a pre-dated date on the first slip of
"16 March".

Q Yes, that's right. Wen you put your signature on that
docunent on 6 May, did you have any intention to deceive
anybody at FAl about the date on which it had been signed?
A. No, we were agreeing with the people at FAl's request
to a pre-signed date.

Q Did you have any intention to deceive, then or |ater
anybody el se about the date of signature?

A. No, that wasn't a thought pattern at all. It was a
request of a client and upon asking Andrew if we could do
it, he gave nme an expl anation which we went ahead and
signed that contract.

Q Did you have any intention when you signed the docunent
del i berately to deceive anyone --
A. Not at all.

Q -- either at FAl or otherw se?
A. Not at all.

Q Could I then turn to another subject, please, M Self.
You were asked sone questions a few m nutes ago by

M Beech-Jones about a possible run of business between a
cedent and a reinsurer, where a reinsurer mght be
prepared to wite what he perceives to be riskier business
on the basis that he will cover hinmself with some better
busi ness?

A. Yes, that's a conmmon practice within the industry with
all clients. They do have good and bad busi ness.
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Q This sounds like a silly question, M Self, perhaps it
is, but I take it that it is the object of a reinsurer to
make a profit rather than a | oss?

A Yes, it is. W do like naking profits.

Q Does that nmean that over tine a reinsurer seeks to
receive in ceded premuns - plans, | should have said,
over tine and over a nunber of classes of business, a
reinsurer seeks to receive in ceded prem uns nore than he
has to pay out?

A. Well, yes. He has to cover his own costs. He has to
show a profit. All those overheads need to be addressed
so he will definitely be looking to obtain nore prem um

than actually the pay out of the clains, otherw se he
woul dn't be in business.

Q It does seemelenmentary, | nust say. M Self, could
you just put aside for a nonent the precise issues in this
case with all of the encrustations of side letters and
unwi ndi ng deals and so forth, and I just want to ask you
some questions directed to hel ping his Honour in relation
to your many years of know edge about traditiona

rei nsurance. Are you with me?

A. Yes.

Q Just forget this current deal for a nmonment. You said

I think nore than once in your evidence that if you were
to wite a class of business, such as professiona

i ndemmity or perhaps sonme other class that you perceived
to offer a worse risk, you would want to, to use your
phrase, get your noney back over time. Can you just
enlarge to his Honour what you nmeant to convey in the

wi der context by that notion?

A. Well, the whole basis of reinsurance and insurance - or
reinsurance in particular, because we are tal king about,
in the treaty area, portfolios of business, that we could
write sone very heavy risk areas whereby over a period of
time, being one to three, one to five, whatever we thought
the years to be, we would require that premumto cover
clainms which could be held over that period, and on top of
that we woul d need to make sone formof profit and cover
our costs.

Q Is that - sorry, I've interrupted you. Go on

A. It then goes out to the other extrenme where we are
tal ki ng about covering business where there is far |ess
ri sk invol ved and where we woul d be seeking pay back
periods of - they could be hundreds of years. |In the case
of General Re, we were not allowed to contenplate risk
greater than 100 years, anything that we thought at a
price greater than 100 years we would tend to get into a
m ni mum prem um situation because they didn't think we
shoul d be covering areas - other than cat areas, high

| evel cat areas.

Q In giving that |ongish answer, were you referring to
what you would regard as being normal traditiona
rei nsurance processes in the industry?
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A. | would have thought with underwiters that they would
| ook at that - that's probably an old style - well

I wouldn't call it an old style. It is not supported by
the nodels and very hardly supported by the npdel s because
of lack of current information, but other than to say it
is extrenely hazardous and would you wite it, would it be
part of your overall portfolio. Your portfolio mght have
a hazard risk of between 4 and 5. Wiy would you then
wite --

Q | hate to interrupt you but | was just asking you a
strai ghtforward question: were you referring to normal,
traditional reinsurance processes when you gave his Honour
t hat answer?

A. Yes, that's the normal thinking behind reinsurance.

Q Is this an accurate summation of what you have j ust
said, and | want you to correct me if | amputting it in
error, but as a traditional reinsurance underwriter, over
time you are in fact looking to wite cover which produces
nore premium at the end of the day than paid clainf

A. That is definitely true, otherwise we would - as |

said, we wouldn't be in business.

Q That's the very crine of which you have been
accused --

MR BEECH- JONES: | object. One, no reference to crine;
two, that is not what is being put to himat any stage.
THE COWM SSI ONER: | don't recall it being put in that
form M Cee.

MR GEE: | allowed nyself to stray into alittle
hyperbole, | will wthdraw that.

Q Do you renenber saying, M Self, that since some tine
in the late 1980s, in August, in professional indemity
rei nsurance underwriting, GCRA had been, if not the

bi ggest, then one of the biggest Australian reinsurers?
Do you recall giving that evidence?

A. That's true.

Q | take it that in that class of business you had at
| east some personal involvenment in witing treaties?
A. Yes, | actually was the founder of us going into the

prof essi onal indemity class back in the m d-1980s.

Q Could you give his Honour a feel for how things
developed in witing Pl insurance cover in Australia from
the tine you recall going into it in the latter 1980s, for
- well, let's throw ourselves forward, say, a five year
period fromthen on. How did that business develop in
general terns; was it good business, bad busi ness, what

happened?
A. The earlier business when we started to wite it, with
both - well, there were a nunber of conpanies, for one,

and different conpanies had different books, but if they
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were involved with a cross-section of the industry, the
first couple of years up until 1988 were profitable. The
years from 1988 onwards were not because of the downturn
in the econony and the effects of conpanies going

i nsol vent and associ ated practices in that area.

Q Was it your recollection that there were any ot her
forces at work that caused Pl pay outs for insurers and
reinsurers to be greater than had been originally
cont enpl at ed?

A. Yes, | can rememnber val ue being one area of concern
although it was an area that | - in the studies that | did
in the md-1980s | was trying to exclude them It was

found to be very hard to convince underwriters to nove
qui ckly out of that area. There were underwiters over
time that were burnt in that area and that they did
actually decide not to wite pure valuation-type risks,
but there was al so valuations attached to real estate and
type risks that conpanies continued on with.

Q Do you recall, throwi ng your m nd back to those years,
whet her, say, fromthe |ate 1980s, five or seven years or
so, any other factors conmng into play, not just for a
particul ar class of business, that caused pay outs to be
greater than had been originally anticipated?

A. | think there were a nunmber of cases where there were
fraudul ent actions that caused eventual - although the
ones | amthinking about, the claims didn't eventuate at
the end of the day, but usually they were associ ated at
that stage with actions that firns took in handling - and
arising out of the dowmturn in the economy. There nay be
other things but | can't renenber at the nmonent. | know
| ater on there was another influx of clains that came from
merger and acquisition-type |osses.

MR GEE: That is all | want to ask the w tness.

THE COWM SSI ONER: I wonder if the operator could bring
up transcript page 1397. Could you scroll down, please.

Q MW recollection may be faulty, but I am |l ooking at the
exchange that starts at line 25, if we can just have a

| ook at that. My recoll ection may be faulty but | don't
recall you having indicated earlier that Snith gave you an
expl anation. What was the explanation that Smth gave
you?

A It is set out in my statenment, your Honour. | think we
are tal king about the explanation for signing the first
contract, backdating it to 16 March

Q Is that a reference to what you said in the statenent?
A. That was a reference to that signing, yes.

Q In your statenent at paragraph 17 you indicate:
"I said to Andrew Smith words to the foll ow ng effect

"Can we do this?'"
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A. That's true.

Q |Is there anything other than what is in paragraph 17
that you can now tell ne about any explanation that
Andrew, who | take to be Andrew Smith, would have given
you about the question of whether or not the date

"16 March" could be inserted on that day, which was

6 May?

A. At that stage we hadn't decided on 16 March. | think
they referred it to md-March, but | asked himcould we do
this and he then said, well, it contractually comences on

1 January 1998 and he reasoned that out and | accepted
that reasoning and then we went ahead and signed the
contract. The date of "16 March" was then set following a
qui ck discussion with the other two gentl enen.

THE COWM SSI ONER: Thank you. M Self, thank you very
much for your assistance. It has been of use. | can't
rel ease you formally fromthe effect of the sumons at
this stage because other witnesses have to give evidence
that may be relevant to what you have told ne, but you
wi |l be advised as soon as that position changes. Thank
you very nmuch, you are free to go.

W TNESS: Thank you, your Honour.
<THE W TNESS W THDREW ( 3. 32)

MR GEE: I am working on the assunption that there is now
to be an interposition of non-GCR w tnesses.

THE COWM SSI ONER: That is so, M GCee.

MR WHI TE: The two gentl enen, we propose to call

M Ludol phs and M Graeber from Hannover, and it will be
following their evidence that we propose to resune with
M Byatt of CGCR

THE COWM SSI ONER: Can we go straight on to M Ludol phs,
t hen.

MR WHI TE: Yes, your Honour. | call M Ludol phs.

<HENNI NG LUDOLPHS, AFFIRMED (3.35 pm
<CRCSS- EXAM NATI ON BY MR WHI TE

MR WHI TE: Q M Ludolphs, I think it is the case that
you are not represented by a | awer here today; is that
right?
A. Yes.

Q But M Littlewood, who is an accountant in Australia
and agent for Hannover Re, has been liaising with officers
of the Conmission; is that right?

A. Yes.
Q And M Graeber is also here?
A. Yes.
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MR WHI TE: In those circunstances, it might be
appropriate if either or both of those gentlenen, if they
wish to do so, would like to take a front seat, but | am
in your Honour's hands, of course.

THE COWM SSI ONER: Yes, they may take a front seat.
I think we may need to revisit it if it is a question of
aski ng questions |ater on.

MR WHI TE: I don't at the nonent anticipate that that
shoul d be a problem

THE COWM SSI ONER: M Littl ewood and M Graeber.

MR WHI TE: Q M Ludol phs, while that is being done
can | explain the set up. M nane is Richard Wiite and

I am counsel assisting the Conm ssioner and besi de ne and
behind nme are | awyers who have al so been assisting the
Conmi ssion. O herw se scattered around the room are
nostly | awers who are representing other people who are
interested in the transaction.

THE COWM SSI ONER: Sorry, is M Littlewood present?

W TNESS: | think both of them should be in the other
room | expect both of themto cone in a nmnute. They
are on the way.

MR WHI TE: Q VWhile they are on the way | will dea
with a couple of small matters. First of all, could you
tell his Honour your usual business address?

A. The busi ness address?

Q Yes. Your usual business address?

A It is in Germany in Hannover. Karl-Wechert-Allee 50.

I do not know the postal code. | have to say in Hannover
Germany. | could look it up. The postal code is 30625 in
Hannover Ger many.

Q By which conmpany are you enpl oyed?
A. Hannover Rei nsurance.

Q Is that a conmpany which is donmiciled in Germany but has
branches around the world, including a branch in
Australia?

A. Yes.

Q In 1999 were you enployed in a division of that conpany
cal l ed Advance Sol utions?
A. Yes.

Q M Ludol phs, | understand that you are aware that the
Conmi ssion is investigating, anongst other things, issues
concerning two contracts which are called reinsurance

bi nders, which were made between something called HH

I nsurance Group and, first of all, Hannover Reinsurance
Ireland Ltd and E&S Rei nsurance Ireland Ltd, that is on
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t he one hand?
A. Yes.

Q And another contract nmade between Hannover Rei nsurance,
the German conpany, and HIH I nsurance G oup?
A. Yes.

Q And also certain associated agreenents. |If | could
give you a folder of docunments. Your Honour, this,

| understand, coincides with a folder which has the first
hal f of the docunments in the Hannover Reinsurance index.
[f you just turn to the docunents behind tabs 185 and 187,
first of all.

A. | have 185.

Q You will see 185 should be a slip which is called a
rei nsurer binder and has a headi ng " Conbi ned | oss
portfolio transfer and accident year protection"?

A. Yes.

Q And it has the code HANR 0002.306. |If you go to the
| ast page of that tab at 309, you will see that is the
contract signed by the two Irish conpani es?

A. Yes.

Q Both of those conpani es are subsidiaries of Hannover
Rei nsurance, the German conpany, are they not?

A. The Hannover Reinsurance Ireland is a subsidiary
conpany of Hannover Re Germany, and E&S Rei nsurance
Ireland is a subsidiary of E&S Reinsurance which again is
maj ority owned conpany by Hannover Re. So all belong to
the sane group.

Q If you can then turn to tab 187, you will see the other
slip called a reinsurance binder?
A. Yes.

Q Signed for H H Insurance and al so for Hannover
Rei nsurance, the Cernman conpany?
A. Yes.

Q Then please if you turn to tab 198, which has the code
HANR. 0002. 329 at the top. You will see that is a docunent
called the LOC agreenent?

A. Yes.

Q Wich has been signed by HHH Underwiting and Agency
Services Ltd by M WIliams and M Fodera?
A. Yes.

Q If you could go to the next tab, 199, you will see the
LOC authority agreenent?

A. Yes.

Q And 200 and 201, two agreenents re a trust arrangenent?
A. Yes.

Q You are famliar with all of those?
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A. Yes.

MR VWHI TE: Your Honour, there has been no statenent in
relation to this matter. | thought, subject to any

di rection which your Honour might give, that if there was
anyt hi ng which M Ludol phs wanted to say for hinself
rather than in response to any particular question, in
relation to the negotiation of these agreenents, then he
shoul d be offered the opportunity to do so. Then I, of
course, will ask himparticular questions.

THE COWM SSI ONER: Yes, | think that would be
appropriate. | think you should, if it hasn't already
been down, perhaps outline to M Ludol phs the areas that
you regard as being significant.

MR WHI TE: Q M Ludol phs, do you recall that

M Littlewood received a letter fromthe Royal Comni ssion
on or shortly after 11 January this year; are you aware of
t hat ?

A. I"'msure | have seen it, although | have to say | don't
have it in front of nmy eyes, so to speak.

Q The letter advised the issues which the Conmmi ssion
proposed to investigate in relation to agreenents which

i nclude the two reinsurance contracts that | took you to.
They include the negotiations of the agreenments and any
rel ated agreenents or arrangenments; the identification and
likely operation of their terms; the reasons for entry
into the transactions and whether the transactions were in
the interests of the H H conpanies; the extent to which,

if at all, the transactions involved a transfer of risk;
the accounting treatnent for the transactions by H H and
the inmpact of the transaction on the accounts of those
conpani es; the appropriateness of the accounting treatnment
for the transactions. Wuld you |ike a copy of that
letter?

A If | need it to go through, yes, please.

Q It is a mtter for you, but by reference to that letter
if there was anything you wanted to tell his Honour about

the docunents, do so now. | didn't give a conplete
listing of the points. You mght just like to read them
A | just try to think how to go about this.

Q You don't have to. You can just respond to the

guesti on.

A. | could properly talk through, nore or |ess out of
menory, through the various points, because | did not
prepare something specifically to address now t hese itens.

THE COWM SSI ONER: Q M Ludol phs, it is entirely up to
you. You can make a statenment of that sort now if you

wi sh, or, alternatively, you could answer M White's

speci fic questions that he puts to you and then later on
make a statenment covering matters that you think haven't
been properly raised or which, if you feel they require
clarification. It is entirely up to you.
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A. | would al nost propose then why woul d you not ask the
questions and I will tell you sonething.

MR WHI TE: | am perfectly happy to do that, M Ludol phs.

Q M Ludol phs, the advance sol utions departnent of
Hannover was, in 1998, a departnent which offered

tail or-made products for the protection of key bal ance
sheet ratios for insurance conpanies; is that fair?

A. Yes.

Q Those products, or at |east sone of them are known as
alternative risk transfer products; is that right?
A. Yes.

Q |Is the function of such alternative risk transfer
products to pernmit an insurer to obtain a snoothing or
continuity in key bal ance sheet ratios over a period of
time?

A. That would be one of the functions. There are nany
books of what is really to understand, and about IRT, it
seens to be that everybody has their own definition and
different categorisations, so it is very difficult to say
this is really the understanding of |RT, or
non-traditional reinsurance or financial reinsurance, or
how you want to call it.

Q Can | interrupt you just for a nonment. Everything you
are saying is being taken down by the reporter who is
sitting on your left. | wonder if you could just noderate
your pace a little so she can keep up?

A. Yes. The key words, | think, would be capital costs
managenment and stabilisation

Q The way in which capital cost is managed, and ratios
are stabilised, is through products which are called
rei nsurance products; is that right?

A. Yes.

Q The way in which such stabilisation operates in
practice fromthe point of view of the seeding insurance
conpany is by the insurance conpany bringing to account
recoveries under its policies of reinsurance in tinmes when
clainms are high at an ampunt which is greater than the
prem um expense for that year under that contract; is that
right?

A. And to have other years where the | osses are |ower than
the premium so both have to bal ance thensel ves out.

Q Yes, | was coming to that. It is expected under such
contracts that in better years the prem um expense woul d
be greater than the clainms recoveries and therefore over
time the results woul d even thensel ves out?

A. Yes.

Q Now, over the whole period of the contract, though, the
seedi ng i nsurance conpany coul d expect to pay a fee for
obtai ning this bal ance sheet snpothing via the reinsurance
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contract?
A. Yes.

Q So that over the life of the contract in the usual way
the prem um expense woul d be higher than the anticipated
clains recoveries?

A. That is definitely the expectation, statistically
speaking, fromthe reinsurer, but depending on the anopunt
of risk transfer included in the treaty, the treaty may
end up with a loss to the reinsurer which nmeans anount of
| oss payments overall are higher than the prem uns plus
may be investnent incone-generated.

Q Quite. That's because these products, being products
of reinsurance, are products which nmust involve a
significant transfer of risk fromthe ceding insurer to
the reinsurer?

A. Yes.

Q Because the useful ness of the product to the ceding

i nsurer depends upon the acceptance of the contract as a
rei nsurance contract for |ocal accounting purposes, is
that right?

A. They are sonme of the benefits but there are other
benefits or may be other benefits depending on |oca
regul ations, even if it is not accounted for as

rei nsurance.

Q But the effect of providing balance sheet snpot hing,
whi ch you descri be, would depend upon the contract being
accepted as one of reinsurance, would it not?

A. If it has to go through the technical accounting, yes.

Q Did you understand in 1998/ 1999 that in Australia the

| ocal accounting requirenments required consideration to be
given to the substance of the transaction, rather than to
the formof a particular contract?

A. | do not - | cannot link those two in particular to
1998 and 1999, but | know that this was the genera
approach

Q And that was sonething you have al ways understood to be
the position?
A. Yes.

Q Just so it is clear, have you al so al ways understood it
to be the position that for Australian accounting

pur poses, for the contract to be treated as one of
reinsurance it has to involve a significant transfer of
risk fromthe ceding insurer to the reinsurer?

A. Yes.

Q If you could turn, please, to the docunents in front of
you, if you could first of all please go to tabs 185 and
187, the docunents which are HANR. 0002. 306 and

HANR. 0002. 3117

A. 185 and 1867
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Q 185 and 187.
A. Yes.

Q The two slips or reinsurance binders, as they are
cal | ed?
A, Mm hmm

Q These docunents were signed in Dublin on 19 August
1999, in the case of the first, and signed by

M Littl ewood on 20 August 1999 on behal f of Hannover Re
in the case of the second?

A. Yes.

Q Is it your understanding that they were delivered to
H H on 25 August 1999?
A. | think that was the date, a few days after

Q Yes. Was it your understanding that upon the delivery
of the reinsurance contracts to H'H, HH would account in
its 1999 financial year for these contracts as reinsurance
contracts?

A. No.

Q No. Was it your understanding that they would account
for these contracts as reinsurance contracts in the

30 June 2000 financial year?

A. No.

Q At any tinme was it your understanding that they would
account for these contracts as reinsurance contracts?

A. My expectation was that they would not be booked as a
rei nsur ance.

Q |Is that because you understood that they didn't involve
any significant transfer of risk?

A. Because there is this letter of credit arrangenent as
addi ti onal part of these treaties, so altogether, in ny
view, it would not transfer sufficient risk. These two
transactions on its own may al so not transfer sufficient
risk, but that is not the question, of course.

Q Cdearly enough, once one takes into account the LOC
agreenent, then any risk which Hannover has is mninmal, or
renot e?

A. M ni mum

Q Could you go, please, to the docunent which you wil

find first of all behind tab 7. It has the reference
HANR. 0002. 001.

A. Yes.

Q You will see it is a facsimle fromyou to M Fodera
which is dated 8 February 19997

A. Yes.

Q May his Honour take it that it was sent to M Fodera at
that time?
A. Yes.
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Q You refer to two matters, the first of which is called
volatility in asset eval uation?
A. Yes.

Q Had there been discussion was M Fodera prior to

8 February 1999 in which he said he was | ooking for a
product under which Hannover woul d guarantee an investnent
performance over a period of years?

A. | do not recall whether there were before that date

di scussions. Could well be together with SECV issue.

Q Could you just tell his Honour what was the SECV

issue? Didit involve H H?

A. Yes, it involved HHH It was a client of HHHin
Victoria. It was a conpany - | should remenber the nane,

I don't know what type of corporation "SECV' stands for, a
client of HH--

Q Yes.

A. -- who had asbestos run of clainms and H H wanted to
manage this and has asked us whether we could support on
the run off, and on the investnent handling. This in
broad terns, as far as | recall it.

Q You deal with a request for information and whether you
could provide support on snoothing the investnent results
in the first paragraph?

A. Yes.

Q The second, in fact. You also describe a product
called loss ratio stabilisation cover, do you see that, at
the foot of the page?

A. Yes.

Q If you could turn over, please, to the docunent at
tab 9 and tab 10. 9 is HANR 0002.004, and 10 is

HANR. 0002. 005. You will see in those two docunents you
sent M Fodera a sanple slip for a product called |oss
rati o stabilisation aggregate excess of |oss cover?

A. Yes.

Q Wiich was very different in formfromthe two

rei nsurance contracts which were ultimately entered into,
woul d you agree?

A. Definitely.

Q If you could go back to the docunent at 7, you will see
under the first paragraph, dealing with volatility in
asset valuation, that you reported on a neeting with APRA
inrelation to such a product and reported that APRA had
advi sed that although such a treaty woul d be acceptabl e,

it wuld be a financial treaty and not a reinsurance
treaty. Do you see that?

A. | just need to read this.

Q Take your tinme. It my be on your screen in bigger
type than it is in the docunent, with any |uck
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A. | have read it.

Q You did understand that if an alternative risk transfer
product was not treated as a reinsurance contract but it

i nvol ved the paynent of noney by the ceding insurer to the
reinsurer, ultimately to be applied towards the paynent of
clains that, in those circunmstances, that is where the
contract isn't classified as reinsurance, the paynent over
woul d be treated for accounting purposes as the paynent of
a deposit to the reinsurer. Did you understand that?

A. In general, | understand this. The reference in this
fax was nmeant to be different.

Q Al right. Let me stay with the general for the
nmonment, if | may. |In those circunstances, the paynent of
a sum al beit called premium would be treated in the
accounts for the ceding insurer as another form of asset;
that is to say, nopney on deposit invested with the
reinsurer?

A. Deposit accounting.

Q Correct. The prem um could not be deducted as an
expense in those circunstances; correct?
A. Correct.

Q Nor could the ceding insurer book a recovery as an
asset; is that correct?
A. Yes.

Q You said that you were referring to sonething different
fromthat in the particular matter you were referring to
under volatility in asset evaluation. Wuld you explain

t hat ?

A. There we were talking to other clients in Australia
about a concept where we woul d not just cover |osses from
the technical side, but also cover the volatility on the
asset side, | think it was basically an adjustnent in
interest rates, or even going further, covering the return
on equity on a financially orientated basis.

This treaty which we had been di scussing in those days had
actual ly enough risk in, which was al so di scussed with
APRA in those days. However, it could not have been
booked as a reinsurance because a major risk transfer part
was not a reinsurance, so a technical part, wasn't
non-techni cal side, was basically a hedge on the interest
volatility, as far as | renmenber, and the conpany we were
talking to wanted to book this as a reinsurance, but APRA
said, no, you would have to distinguish between the two
parts, the one is a financial risk cover and the other one
a reinsurance.

Q In the case you have just been referring to, the
contract did, | think you said, provide for significant
risk transfer on what you called the technical side. In
that respect, if it were separated fromthe asset side
part of the transaction, it would have been able to be
treated as a reinsurance contract for accounting purposes?
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A. Yes, | think both parts - and | don't recall all the
detail - were nore or |ess com ng out and the conbi nation
of those had enough reinsurance - had enough risks, so
where it only treated as reinsurance, it would have been a
rei nsurance treaty.

Q Wen you tal k about the technical side, you nean
i nsurance side?
A. Reinsurance side.

Q Thank you. Could | ask you then, please, to turn to a
docunent which is nunber 13 in that bundl e,
HANR. 0002. 013.

A. Yes.

Q Do you recogni se the handwriting?

A. You said 00013?

Q You will see it has a code on the top, HANR 0002.013.
A. That is nunber 13?

Q 13, correct.

A. Okay, yes.

Q Is that your witing?

A. Yes.

Q Could you tell his Honour mhat the first |ine says?
A. "A nove by Domnic Fodera." So tel ephone call was by

Dom ni ¢ Fodera on 7 July 1999.

Q You then go on to |list a nunber of points raised in
that tel ephone call. Do you renenber you told his Honour
a short while ago that the loss ratio stabilisation cover
referred to in February was a very different product from
the one which was ultinmately entered into?

A. Yes.

Q Was this telephone call on 7 July 1999 the first
contact you had with HHH which ultimtely led up to the
agreenents signed in August?

A. Let me just |look at this.

Q Certainly. There are a nunber of later changes. | am
not suggesting ot herw se.
A. | could be. It sounds like that this goes to the

direction and it is in line with the tinmeframe which we
had, but | could not definitely say this was really the
first one. | wouldn't know whether there were other phone
calls before.

Q Is it your recollection that the discussions which |ed
up to the two reinsurance binders which we have | ooked at
didn't start until some tine in July of 1999?

A. Yes.

Q So all these discussions post-dated 30 June?
A. Then yes.
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Q If you look at that sane sheet, there's an arrow and is
that "Ideal/transaction"?
A. Yes.

Q To what does that refer?
A If | recall correctly, it was nore a kind of "I have an
idea | would |ike to achieve sonething from M Fodera".

That is what he said?
Yes, and the question was do we have ideas.

Do you have ideas?
O can we devel op commonly ideas.

O >0 PO

. If you look at the next line, it says "Reinsurer to
guarantee 8 per cent return", if | read it correctly; is
that right?

A. Yes.

Q What did M Fodera say about that?

A. He wanted to achieve the following on his |long tai
liability reserves, he has to allocate assets. He wanted
to invest these assets with a higher risk profile in order
to achi eve over a nunber of years a higher return.

Q If | can interrupt there, when you say invest themwth
a higher risk profile, you nmean with a higher risk profile
t han woul d be achi eved by investing the assets in
risk-free, fixed interest securities such as governnent
bonds?

A. Yes, was not going too far to invest it in sonething
extrenely fancy or junk bonds, but M Fodera outlined that
his overall investnent portfolio, he could do better if he
had | ess volatility on his perfornmance on the asset side.
So he had the idea to | ook for a product to reduce the
volatility on the asset side on those assets which he'd
basically allocates through its long termliability
reserves.

Q How was this to be effected through a reinsurer, did he

say?
A. | do not remenber what we actually exactly said in this
tel ephone call, but at the end it turned out that he could

cede reserves to the reinsurer. He would pay a
substanti al amount of existing reserves to the reinsurer
The reinsurer would invest the noney nade fromthe

i nvest ment managi ng agreenment with H H and after ten
years or so, or 15 years, depending on the pay out of the
| osses, the reinsurer would pay the | osses. That neans
the volatility of the asset performance woul d be
transferred to the reinsurer

Q That is on the basis of two things, may his Honour take
it: oneis that the reinsurer would have to pay the
amount of the |losses at the end of the term of the

i nvestment irrespective of the fund' s perfornmance?

A. Yes.
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Q And the second thing which that would involve would be
the reinsurer being responsible for the investnent of the
fund, if he were the one to be guaranteeing the return?

A. The reinsurer would not have to do the investnents

hi msel f. He could outsource this again, for exanple, back
to HH

Q Yes, | see. Then the reinsurer woul d be guaranteeing
the return if it had agreed to pay a fixed ambunt of | oss
irrespective of the performance of the fund; is that the
i dea?

Yes, that would be the basic idea.

The next line, what does that say?
"No AA - market to be found".

Tell his Honour what that neans.

I think he was looking, in the first place, for
sonmebody guaranteeing an 8 per cent investnment return, and
he wanted to have it with a conpany with a Standard &
Poors AA rating.

>0 >0 »

Q What did he say about his ability to do that?
A. He did not find a market which he woul d have liked to
have.

Q The next line seens to say: "Snmooth by 200
million/lent 400 million".

A. Yes.

Q If we can read a few of these lines. Does the next say
"Pension funds, put..." - perhaps you could read that?

A. "Pension funds, put this into US equity". Doesn't seem

to be a correct English sentence.
Q Then the next one:

"Put 200 million in equity in US. Not touch until grown
to 400 mllion."

A. Yes.

Q "Not the intent to look at interimprofits"?

A. Yes.

Q The next one, is that "3.5 billion net reserves"?
A. Yes.

Q "400 mllion in excess of 3.5 billion".

A. Yes.

Q "Domnic accepts timng risk". Then sonething "June

figures", what is that word?
A. "Those" or "close June figures".

Q First of all, inrelation to that figure of
$3.5 billion net reserves, what did M Fodera say about
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t hat ?
A. | do not recollect precisely. | could only guess at
this point in tinme.

Q Wuld you agree that he appears to have told you that
the net reserves of HIH, including its subsidiaries at
June 2000, were $3.5 billion, or expected to be

$3.5 billion?

A. That woul d be an expl anation which | have when | see

t hese nunbers, but | can't remenber these details on the
phone, and this nunber is different to other nunbers which
I have in mnd, so | do not know, but this would be ny
guess.

Q That mght, of course be an undiscounted figure; that
is to say, undiscounted reserves but net of reinsurance?
A. | would not know.

Q Inrelation to the point "snooth by 200 mllion, |ent
400 mllion", and so forth, having | ooked at this note
what do you recall M Fodera having said about that?

A. To work out a reinsurance transaction where we - or
where the reinsurer would take over up to 400 million in
reserves and at the same tinme H H would pay 200 nmillion
out of the existing reserves or pay a lunp sumto the
reinsurer of 200 million. And the 200 mllion will grow,
in his expectation, up to 400 million in ten, or sonething
like that, years' time. |If he were to do it hinself and
he were to invest the 200 mllion aggressively, he has a
hi gher volatility on the 200 mllion and he wants to
reduce it.

Q By having the reinsurer to agree to pay 400 nmillion at
a particular tinme yet to be defined?
A If there would be | osses up to 400 mllion, yes.

Q Did he say whether the $400 mllion in reserves, to be
so reinsured, were $400 mllion of known reserves; that is
to say, provisions which were made as at 30 June 1999?

A. | do not renmenber this and fromthe notes it could be
ei t her way.

Q The note "Not the intent to look at interimprofits",
do you renenber M Fodera saying anythi ng about that?

A. That it was not his intent to have some ki nd of
short-termprofits. He wanted to have these funds for a
| onger period of time with the reinsurer, in order to
assure over a longer period of tinme to have a stable

i nvestment return, but he was not | ooking for sonething
short-termor to get something short-termback. It was a
| ong-term approach he has taken.

Q Do you renenmber whether there was any di scussion on

7 July about whether such an arrangenent woul d be
accounted for as a deposit or as a reinsurance contract?
A. | do not remenber that tel ephone call per se, | only
can draw conclusion fromwhat | see here.

.11/ 02/ 02 P- 1413 H LUDOLPHS XXN
BY MR VWHI TE



Q Having now had the opportunity to look at this note
again, is there anything further that you can recall about
t hat tel ephone conversation than that which you have

al ready described in evidence?

A. | actually cannot fully remenber that call, | only can
draw fromthe notes | have made that this call was there,
but | do not renenber that call

Q Do you renmenber whether M Fodera rang you unannounced,
or were you expecting his call? Had it been arranged

bef or ehand?

A. | don't renmenber that.

Q If you would then turn, please, to tab 15, which is
HANR. 0002. 017, nunber 15 in the index, you will see it is
an e-mail --

A. Nunber?

Q 15. 0002.017 in the top right-hand corner?
A. Yes.

Q Between two enployees of HH it would appear, with a
handwritten note on it, however, addressed to you and to
M  Graeber saying:

"Gentl enen, as discussed a brief paper on our thoughts to
date. WII follow up tonorrow with a nore detailed
sunmary. "

Do you see that?
A. Yes.

Q Then if you can go to the next tab, which is nunber 16,
and that is HANR 0002. 0187
A. Yes.

Q | amafraid the fax date has been cut off our copies of
the docunent at the top. Take as much tine as you need to
read it, but can you identify that as being a docunent

whi ch you received from M Fodera shortly after 7 July, or
even on that day setting out what H H was then proposing
for a reinsurance arrangement w th Hannover?

A. Yes.

Q It was?
A. Yes, | have to say | do not know whether | got this
fromM Fodera, but this was a fax fromHH

Q Wich you received at about that time, about 7 July, or
sonme time shortly thereafter?
A. | assune.

Q Could I invite your attention to the paragraph that
starts:

"The first contract would be as follows ..."
The first dot point:
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"Aggregate stop |l oss on 31 Decenber ...(reading)... at
Decenmber 1998."

A. Yes.

Q Did you understand that H H was advising that its net
booked undi scounted | oss provision, or clainms provisions,
as at 31 Decenber 1998 were $3,069 nillion?

A. Where do you see 3,069?

Q The trigger point being 200 mllion | ess the booked
reserves, the trigger point is $2,869 mllion?
A. Yes.

Q So that you understood that you were being advised that
the booked reserves for the group, that is FAl and its
subsidiaries and HH and its subsidiaries, at 31 Decenber
1998 was $3,069 mllion?

A. Yes.

Q That is net of reinsurance but undi scounted?
A. Yes.

Q Didthat indicate to you that the undi scounted reserves
had deteriorated from 31 Decenber 1998 to 30 June 1999 by
some $431 million?

A. This fax did not indicate this to ne.

Q Not that alone, that together with --

Woul d your Honour just excuse ne for a noment?

THE COWM SSI ONER: Yes.

MR VWHI TE: Your Honour, | don't want this to be taken the
wrong way by M Ludol phs or M Graeber, but it would be

hel pful, as M Graeber is sitting at the table, if he
could confine his body |anguage so that he sits perfectly

still, rather than himshaking his head or noddi ng.
Q | didn't suggest that conclusion, that the reserves
appear to have deteriorated by $431 nmillion came just from

this docunment, but this document when taken with your note
of tel ephone conversation on 7 July woul d suggest,

wouldn't it, that you had been told that the reserves had
deteriorated by $431 mllion in those six nonths?

A. It could be a conclusion. All | have to say, that
during all discussions, ny picture was that the reserves
actually were around the 3,069 mllion, even in June.

Q But you see the contract that Hannover and its
subsidiaries made with H H in August, was for the
deterioration of the undiscounted reserves of H Hfrom
31 Decenber 1998 --

A. Yes.

Q -- principally, wasn't it?
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A. Yes.

Q And there nmust have been a reason for choosing the date
of 31 Decenber 1998 as the date from which the
deterioration of reserves would be reinsured, rather than
30 June 1999, nust there not?

A. Not that | know. Could be the date in m nd. Could

al so have been 30 June. | do not know why HI H has asked
or proposed to take this day.

Q Didn't you ask M Fodera?
A. | do not renmenber that.

Q If you had been told that the net undi scounted reserves
at 30 June 1999 were thought to be in the order of

$3.5 billion, that would indicate, would it not, that HH
contenplated that they would be naking a claimto obtain
full recovery under those two contracts which are
described on this sheet?

A. Not necessarily, because over the six nmonths new
reserves could have cone, so it the nunber of reserves at
30 June coul d have been different.

Q True, but probably --
A. | never had this nunber of 3.5 mllion for our treaty
in mnd.

Q Billion, | think?

A. Billion, so |l can't bring this in |ine despite the fact
that I have witten it down follow ng this one tel ephone
conversation.

Q Staying with this docunent, under this proposal H H was
stating an expectation that the fund, which would conprise
$150 million under the first contract, would grow by an
anount of 8 per cent per year or nore conpounded?

A. Yes.

Q It was also proposing for there to be a second contract

under which a further $100 mllion could be recoverable
under section 2?
A. Yes.

Q Wiich would be a section which would take precedence
over section 17?
A. Yes.

Q And it was proposing, as you understood it, that the
prem um under the second contract, which would be

$50 million in total over five years, would al so be

i nvest ed?

A. Yes.

Q And if it grew at a rate of 8 per cent or nore, would
provide a fund from which $100 million could be paid when
cl ai rs becane payable ultimtely?

A. This is one way. On the other side, the way that was
presented to us was al so that noney could be available to
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pay the Y2K | osses.

Q Was it your understanding that the H H was proposing
that the noney to pay the Y2K | osses would be fromthe
prem uns to be paid over the first five years?

A. Yes.

Q The proposal is for two separate contracts which under
this proposal would provide, first of all, cover of $300
mllion in excess of $2,869 mllion; secondly, from sone
Y2K cover and; thirdly, for another |ayer of cover of 100
mllion in excess of $3,169 mllion?

A. Yes.

Q Did M Fodera tell you why there was proposed to be two
contracts, rather than one?
A. No.

Q Did the proposal for two contracts rather than one cone
from Hannover or M Fodera?
A. It cane through this fax.

Q Through this fax. Did you ever ask M Fodera why he
asked there to be two contracts rather than one?
A. Not that | recall.

Q Did you ever wonder why he was proposing two contracts
rat her than one?
| guess, that was sufficient for ne.

A

Q This was a guess you nmade at the time?

A. Yes.

Q What did you guess at the tinme?

A. That he wanted to have a separate - or HHwanted to

have a separate treaty focusing on the Y2K and not to have
everyt hi ng bundl ed toget her

Q But why?
A. Y2K was exposure which was quite highly discussed and
conpanies |liked to take sone precautions for Year 2K

Q That is a good reason for having a section of cover in
a reinsurance contract for Y2K claims, but is it a reason
why the contracts would be split into two?

A. It has not to be, but it was also no reason not to do
so, so | did not inquire of this further, as far as

| recall.

Q But you didn't wonder why he was asking for two
contracts?

A. | had nmy guess and | was - we were satisfied with that,
and al so we thought the client is HHH and if they asked
for certain structure we tried to work with that.

Q The proposal in this sheet, although it doesn't say
anyt hi ng about the reinsurer guaranteeing a return of
8 per cent or higher, mght have the effect, mght it not,
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that the reinsurer would effectively have to guarantee the
return of the fund because it would - or might - have to
pay clains totalling $400 mllion at a particular tine in
the future; do you agree?

A. | did not get - can you repeat this?

Q It wasn't a good question. Your previous file note of
the conversation with M Fodera had tal ked about the
reinsurer guaranteeing an 8 per cent return.

A. Yes.

Q You' d agree that those words, as such, aren't used on
this slip?

A. Yes.

Q But what is proposed under this slip is that, under the

first contract, clainms of up to $300 million m ght have to
be paid by 31 Decenber 2009; correct?
A. Yes.

Q And if that had to be done, then on the face of this
docunent if the fund hadn't grown by a rate which would
produce a pool of $300 mllion by 31 Decenmber 2009, the
rei nsurer would be out of pocket?

A. Yes.

Q So in substance, the reinsurer would be guaranteeing
t he performance of that fund?

A. Yes.

Q Simlarly, inrelation to the second contract?

A. Yes.

Q Did you discuss this proposal with M Fodera soon after

—

was sent to you?

A. | would not know to whom | spoke, the days or the one
or two weeks after receipt of this. W definitely had
then comuni cation, correspondence with H H based on what
has been sent here, but | could not recall the specific
days, two days |later or one day |ater

Q If you could turn to --

| amin your Honour's hands. | notice the tinme. | was
about to go to another docunment but | know we started very
| ate, M Ludol phs, for which | apologise for the time it
has taken for you to start your evidence?

THE COWM SSI ONER: M  Ludol phs, what is your position
about the length of tinme you can remain with us?

W TNESS: Well, | can go to the dentist.

LI TTLEWOOD: Do you nean for the whol e week, or just
t oday?

THE COWM SSI ONER: For the week.
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LI TTLEWOOD: They are booked to go on Thursday.

MR WHI TE: You have an appoi nt nent ?
A. Yes. Can we push it out a bit?

THE COWM SSI ONER: We will adjourn until 9.30 tonorrow
nor ni ng.

FURTHER HEARI NG ADJOURNED UNTI L TUESDAY, 12 FEBRUARY 2002
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