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GERALD M. GORDON, ESQ., Nevada Bar No. 229
E-mail: ggordon@gordonsilver.com

THOMAS H. FELL, ESQ., Nevada Bar No. 3717
E-mail: tfell@gordonsilver.com

MATTHEW C. ZIRZOW, ESQ., Nevada Bar No. 7222
E-mail: mzirzow@gordonsilver.com

3960 Howard Hughes Pkwy., 9th Floor

Las Vegas, Nevada 89169

Telephone (702) 796-5555

Facsimile (702) 369-2666

Attorneys for Debtors

UNITED STATES BANKRUPTCY COURT
FOR THE DISTRICT OF NEVADA

In re: Case No.: BK-N-09-50746-GWZ; Chapter 11
ZANTE. INC Jointly Administered with:
(] Affects this Debtor. 09-50747 The Sands Regent
09-50748 Plantation Investments, Inc.
D] Affects il Debtors. 09-50749  Last Chance, Inc.
[ ] Affects THE SANDS REGENT 09-50751  Dayton Gaming, Inc.
[ ] Affects PLANTATION INVESTMENTS, INC. 09-50750 California Prospectors, Ltd.
[ ] Affects LAST CHANCE, INC. 09-50752 Herbst Gaming, Inc.
D Affects DAYTON GAMING, INC. 09-50753 Flamingo Paradise Gaming, LLC
[] Affects CALIFORNIA PROSPECTORS, LTD. 09-50754  E-T-T, Inc.

09-50755 Market Gaming, Inc.
D Affects HERBST GAMING, INC. 09-50756 The Primadonna Company, LLC

l:l Affects FLAMINGO PARADISE GAMING, LLC 09-50757 HGI Lakeside, Inc.

[] Affects E-T-T, INC. 09-50758 HGI St. Jo, Inc.

[] Affects MARKET GAMING, INC. 09-50759 HGI Mark Twain, Inc.

[ ] Affects THE PRIMADONNA COMPANY, LLC 09-50760 Cardivan Company

] Affects HGI LAKESIDE, INC. 09-50761 Corral Coin, Inc.

D Affects HGIL ST. JO, INC. 09-50762 Corral Country Coin, Inc.

D ‘Affects HGIMARK TWAIN. INC 09-50763 E-T-T Enterprises, LLC

[ ] Affects CARDIVAN COMPANY
[] Affects CORRAL COIN, INC. :

Date: N/A
[ ] Affects CORRAL COUNTRY COIN, INC. Time: N/A
[] Affects E-T-T ENTERPRISES, LLC

AMENDED AND RESTATED STIPULATION AUTHORIZING USE OF CASH
COLLATERAL BY DEBTORS AND GRANTING ADEQUATE PROTECTION

Herbst Gaming, Inc., a Nevada corporation (“Borrower”); and its subsidiaries, California
Prospectors, Ltd., a Nevada limited liability company; Cardivan Company, a Nevada
corporation; Corral Coin, Inc., a Nevada corporation; Corral Country Coin, Inc., a Nevada

corporation; Dayton Gaming, Inc., a Nevada corporation; E-T-T, Inc., a Nevada corporation; E-
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T-T Enterprises, LLC, a Nevada limited liability company; Flamingo Paradise Gaming, LLC, a
Nevada limited liability company; HGI Lakeside, Inc., a Nevada corporation; HGI Mark Twain, |
Inc., a Nevada corporation; HGI St. Jo, Inc., a Nevada corporation; Last Chance, Inc., a Nevada
corporation; Market Gaming, Inc., a Nevada corporation; Plantation Investments, Inc., a Nevada
corporation; The Primadonna Company, LLC, a Nevada limited liability company; The Sands
Regent, a Nevada corporation; and Zante, Inc., a Nevada corporation (collectively the
“Subsidiaries,” and together with Borrower, the “Loan Parties” or the “Debtors” and individually
a “Debtor”), by and through their proposed counsel, the law firm of Gordon Silver, and
Wilmington Trust Company, as administrative agent (the “Administrative Agent”) for the
Lenders (both terms as hereinafter defined) (together with the Debtors and the Administrative
Agent, the “Parties”), hereby stipulate and agree to the Debtors’ use of Cash Collateral and
Disputed Cash Collateral (as defined herein) on the terms and subject to the conditions contained
herein.'! Milbank, Tweed, Hadley & McCloy, LLP (“Milbank™) and Lewis and Roca, LLP
(“L&R”) are counsel to the Administrative Agent. This stipulation (the “Stipulation”) is made
with respect to the following recitals:
RECITALS

A. Petition Date. Debtors filed voluntary petitions under Chapter 11 of title 11 of

the United States Code (the “Bankruptcy Code”) on March 22, 2009 (the “Petition Date”). On

March 23, 2009, the Court entered an Order Directing Joint Administration of the Debtors’

Chapter 11 Cases Pursuant to Federal Rule of Bankruptcy Procedure 1015(b) [Docket No. 34].

B. Debtors-in-Possession. Pursuant to Sections 1107 and 1108 of the Bankruptcy

Code, each of the Debtors have retained possession of their assets and are authorized, as debtors
and debtors-in-possession, to continue the operation and management of their businesses.

C. Jurisdiction. The Court’s consideration of this Stipulation is a core proceeding as
defined in 28 U.S.C. §§ 157(b)(2)(A) and (M). The statutory predicates for the relief sought
herein are Sections 361 and 363 of the Bankruptcy Code, Bankruptcy Rule 4001(b), and Rule

! Terms not otherwise defined herein are as defined in the Omnibus Declaration of Mary E. Higgins In Support of
Debtors’ First Day Motions [Docket No. 6], as amended by the Supplement to Omnibus Declaration of Mary E.

Higgins in Support of Debtors’ First Day Motions [Docket No. 85].

2

101323-003/687470_4.doc




Case 09-50746-gwz Doc 347 Entered 05/15/09 17:01:43 Page 3 of 25

1 {| 4001 of the Local Rules of Bankruptcy Practice of the United States District Court for the
2 || District of Nevada.

3 D. Credit Agreement. Borrower entered into a Second Amended and Restated

4 || Credit Agreement (as amended, supplemented and otherwise modified from time to time, the

5 || “Credit Agreement”) dated as of January 3, 2007, with certain lenders party thereto, or who

6 || became a party thereto (collectively, the “Lenders” or individually, a “Lender”); Bank of

7 || America, N.A., as Administrative Agent, Swing Line Lender and L/C Issuer; Lehman

8 || Commercial Paper, Inc. and Wachovia Bank, National Association, as Syndication Agents; U.S.

9 || Bank, National Association, as Documentation Agent; and Lehman Brothers Inc. and Wachovia
10 || Capital Markets, LLC, as Joint Lead Arrangers and Joint Book Runners. The Subsidiaries have
11 || each guaranteed the obligations of the Borrower under the Credit Agreement. Wilmington Trust
12 | Company has been appointed as the successor Administrative Agent.

13 E. Security Agreement. The indebtedness under the Credit Agreement is secured in

14 || part by (i) a Second Amended and Restated Security Agreement (the “General Security
15 || Agreement”) dated as of January 3, 2007, and entered into between the Loan Parties and the
16 || Administrative Agent for the benefit of the Administrative Agent and the Lenders, pursuant to
17 || which a first priority security interest is granted to the Administrative Agent and the Lenders in
18 | substantially all of Debtors’ personal property, including: all their present or future accounts;
19 || general intangibles; rents, revenue, hotel room charges, casino revenues, food and beverage
20 | revenues, room service revenues, and restaurant and snack bar revenues; deposit accounts,
21 || including money, cash, and cash equivalents whether or not deposited in a deposit account;
22 || books and records; goods, including inventory, equipment, video lottery terminals, slot machines
23 || and other gaming devices, furniture, fixtures, trade fixtures, motor vehicles, and watercraft;
24 || merchandise; stocks, investment properties, bonds, debentures, and securities; accessions and
25 || improvements; all other tangible and intangible property; all other rights, powers, and privileges;
26 || and any and all proceeds and products of any of the foregoing and any other tangible or
27 | intangible property received upon the sale or disposition of any of the foregoing (collectively,

28 || and together with the additional encumbered personal property listed under the General Security
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Agreement, the “Encumbered General Personal Property”), (ii) a Second Amended and Restated
Pledge Agreement (the “Pledge Agreement”) dated as of January 3, 2007, and entered into
between the Loan Parties and the Administrative Agent for the benefit of Administrative Agent
and the Lenders, pursuant to which a first priority security interest is granted to the
Administrative Agent and the Lenders in the Debtors’ personal property described therein,
including: shares of capital stock or member or other equity interests in all of its subsidiaries,
any certificates or other written evidences representing such equity interests and any interest in
the entries on the books of any securities intermediary or financial intermediary pertaining
thereto; any intercompany promissory notes; all proceeds and products of any of the foregoing,
and any and all collections, distributions, interest or premiums with respect to any of the |
foregoing (collectively, and together with the additional pledged personal property listed under
the Pledge Agreement, the “Pledged Personal Property”), and (iii) a Trademark Security
Agreement (the “Trademark Security Agreement” and, together with the General Security
Agreement, the Pledge Agreement and the Deeds of Trust referred to below, the “Security
Agreement”) dated as of January 3, 2007 and entered into between the Loan Parties and the
Administrative Agent for the benefit of Administrative Agent and the Lenders, pursuant to which
a first priority security interest is granted to the Administrative Agent and the Lenders in the
Debtors’ personal property described therein, including: the trademarks of the Debtors together
with the goodwill of the business symbolized by the trademarks, and all proceeds of the
foregoing (collectively, and together with the additional encumbered personal property listed
under the Trademark Agreement, the “Encumbered Trademark Property” and, together with the
Encumbered General Personal Property and the Pledged Personal Property, the “Encumbered
Personal Property”).

F. Perfection of Security Interests in Encumbered Personal Property; Reservation

With Respect to Cash and Cash Equivalents. The Administrative Agent sought to perfect its |

security interests in the Encumbered Personal Property by timely filing financing statements with

the applicable authorities, as a result of which the Administrative Agent asserts that the

101323-003/687470_4.doc
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following represents Cash Collateral:* Debtors’ cash and cash equivalents located on the
premises of the various Debtors (including cash and cash equivalents in casino cages, premises
depositories or vaults) and on the premises of Chain Store Routes and Street Routes as of the
Petition Date (collectively, the “Cash on Hand”), Debtors’ bank accounts as of the Petition Date
(the “Deposit Accounts”), and cash generated or received by the Debtors from and after the
Petition Date (including from wagers, gaming devices, room, restaurant and bar revenue) (the
“Post-Petition Cash”).

The Debtors and Official Committee of Unsecured Creditors (the “Committee™) dispute
the claim of the Administrative Agent to Cash on Hand, the Deposit Accounts and the Post-
Petition Cash being Cash Collateral other than potentially: (a) Cash proceeds identifiable and
traceable from the sale of Encumbered Personal Property which existed as of the Petition Date,
or (b) Cash proceeds identifiable and traceable solely from rents and hotel or recreational vehicle
revenues of Flamingo which owns and operates Terrible’s Las Vegas, ETT which owns and
operates Terrible’s Lakeside Nevada, Lakeside which owns and operates Lakeside lowa Casino,
Zante which owns and operates the Sands, Last Chance which owns and operates Gold Ranch,
and Primadonna which owns and operates Buffalo Bill’s, Whiskey Pete’s and Primm Valley.

G. Real Property Security and Perfection and Reservation With Regard to Cash and

Cash Equivalents. Additionally, those Debtors with interests in real property and maritime

vessels entered into leasehold and fee interest deeds of trust (and a ship mortgage) with
assignments of rents, security agreements, and fixture filings (collectively, the “Deeds of Trust™)
with the Administrative Agent to further secure the indebtedness under the Credit Agreement.
Like the Security Agreement for personal property, each of the Deeds of Trust executed by a
given Debtor secures substantially all of that Debtor’s real property. The secured real property
under the Deeds of Trust for each of the Debtors’ respective realty interests includes all rights,

titles, and interests in certain real property described in the Deeds of Trust; buildings, structures,

2 The term “Cash Collateral” shall mean and include all “cash collateral,” as defined by Section 363 of the
Bankruptcy Code, in which the Administrative Agent has an interest. The term “Disputed Cash Collateral” shall
mean and include all “cash collateral,” as defined by Section 363 of the Bankruptcy Code thereof, which is in
dispute between the Debtors and the Administrative Agent.

5
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improvements; appurtenances, privileges, easements; leases, subleases, subtenancies, licenses,
profits; rents, revenue, income, and proceeds from the realty including occupancy charges, hotel
room charges, casino revenues, show ticket revenues, food and beverage revenues, room service
revenues, merchandise sales revenues, and restaurant revenues;3 goods and fixtures attached or
used in connection with the realty; materials and equipment for improvements; and books and
records related to the realty (collectively, and including the additional secured real property listed
under the Deeds of Trust, the “Encumbered Real Property,” and together with the Encumbered
Personal Property, the “Collateral”). To the extent the Administrative Agent asserts that, under
the Deeds of Trust, the Cash on Hand, Deposit Accounts or Post-Petition Cash i1s Cash
Collateral, the Debtors dispute these claims of the Administrative Agent on the grounds and to
the same extent as set forth in Section F. above. The disputes as to Cash Collateral set forth in
Sections F and G are hereinafter referred to as the “Disputed Cash Collateral”.

H. Reservation of Rights. The Parties and the Committee reserve any and all rights |

and remedies with respect to the Disputed Cash Collateral and nothing contained herein shall
prejudice the rights of the Parties and the Committee in the event this Stipulation is terminated
for any reason whatsoever.

L Prenegotiated Restructuring. On March 9, 2009, a Lockup Agreement (the

“Lockup”) was entered into by the (i) Debtors, (ii) Edward Herbst, Timothy Herbst and Troy
Herbst, who collectively through their individual trusts, are the holders of 100% of the issued
and outstanding equity interests in Borrower, Terrible Herbst, Inc. and persons or entities
affiliated with Terrible Herbst, Inc. (identified in the Lockup as collectively, the “THI Parties”),
and (iii) Lenders holding more than 68% of the outstanding Claims due under the Credit
Agreement (the “Consenting Lenders”). The Lockup provides for a restructuring of the Debtors
to be effectuated pursuant to a plan of reorganization (the “Plan”) which, together with the
Proposed Disclosure Statement to Accompany Plan of Reorganization (the “Disclosure

Statement”) will be filed in these Chapter 11 Cases.

* The term “licenses” does not include the gaming licenses granted to the Debtors in Missouri, which the Debtors
assert are not Encumbered Personal Property.

101323-003/687470_4.doc
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L. On March 24, 2009, the Court entered an Order Granting Emergency Motion for

Interim Approval of Stipulation Authorizing Use of Cash Collateral by Debtors and Granting

Adequate Protection; and Scheduling a Final Hearing [Docket No. 43] (the “Interim Order”),

thereby granting interim approval of the Stipulation Authorizing Use of Cash Collateral by

Debtors and Granting Adequate Protection (the “Interim Cash Collateral Stipulation”), attached

thereto as Exhibit “A.”

K. Debtors’ Acknowledement and Agreements.  After consultation with its

attorneys and financial advisors, but without prejudice to other parties in interest (including but

not limited to the rights of the Committee under Section 9 hereof), the Debtors admit, stipulate,
acknowledge and agree (collectively, the “Debtors’ Stipulations”) as follows:

(1) that the Administrative Agent and the Lenders have a valid, binding,

enforceable, unavoidable, and perfected first priority security interest in and liens on the

Collateral; provided, however, that Debtors do not admit that the Administrative Agent

has a perfected security interest in Debtors’ Cash on Hand, Deposit Accounts or Post-
Petition Cash as described in Sections F and G above;

2) the Administrative Agent’s liens are not subject to avoidance, re-
characterization, or subordination pursuant to the Bankruptcy Code or applicable non-
bankruptcy law;

3) the obligations under the Credit Agreement and the other Loan i
Documents referred therein constitute legal, valid, binding, and non-avoidable
obligations of the Debtors that, except for the stay of enforcement arising from Section
362 of the Bankruptcy Code, are enforceable in accordance with the terms of the Credit
Agreement and such other Loan Documents; and

4) except as otherwise provided herein, the Debtors and their Estates have
no offsets, defenses, claims, objections, challenges, and/or causes of action, including,
without limitation, claims under Chapter 5 of the Bankruptcy Code to any of the
Obligations or against the Administrative Agent.

L. Debtors’ Need for Use of Cash on Hand, Deposit Accounts and Post-Petition |

7
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Cash. The Debtors cannot meet their ongoing postpetition obligations unless they use Cash on
Hand, the Deposit Accounts and Post-Petition Cash. The ability of the Debtors to finance their
operations requires the immediate use of Cash on Hand, the Deposit Accounts and Post-Petition
Cash. In the absence of such use, immediate and irreparable harm will result to the Debtors,
their Estates and their creditors, and the inability to use such Cash on Hand, the Deposit
Accounts and Post-Petition Cash will render impossible an effective and orderly reorganization
of the Debtors’ businesses. In the absence of access to Cash on Hand, the Deposit Accounts and
Post-Petition Cash, the continued operation of the Debtors’ businesses would not be possible. As
such, subject to the terms of this Stipulation and the entry of an order approving this Stipulation,
the Administrative Agent consents to the use of both the Disputed Cash Collateral and the Cash
Collateral. The relief requested in the Stipulation is therefore necessary, essential, and
appropriate for the continued operation of the Debtors’ businesses and the preservation of their
Estates.

M. Community Bank of Nevada Account Proceeds. In accordance with Paragraph

11.(e) of the Lockup, the Debtors are required, on or before the date that is ten (10) days after the
effective date of the Lockup, to transfer all of their Cash in Community Bank of Nevada to the

Debtors’ account at U.S. Bank, National Association (“U.S. Bank™); provided, however, that as a

condition to such transfer the Administrative Agent is to enter into a forbearance agreement
acceptable to both the Administrative Agent and the Debtors. It is agreed by the Administrative
Agent and the Debtors that in place and stead of the requirement of an acceptable forbearance
agreement and the transfer of the Cash within ten (10) days after the effective date of the
Lockup, the Debtors shall transfer the Cash to the Debtors account at U.S. Bank within three (3)
business days of the entry of the order approving this Stipulation (the “Cash Transfer”), which
Cash shall then be available for use by the Debtors in accordance with this Stipulation and |
considered Disputed Cash Collateral.

N, Adequate Protection. As a result of the use of the Cash Collateral and the -

Disputed Cash Collateral, the use, sale, or lease of other Prepetition Collateral consented to

herein, and/or the imposition of the automatic stay, the Administrative Agent asserts, and the

8
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Debtors agree pursuant to the terms and conditions set forth herein, that the Administrative
Agent is entitled to receive adequate protection pursuant to Sections 361 and 363 of the
Bankruptcy Code, including but not limited to the extent of any diminution in the value of their
interests in the Prepetition Collateral (including the Cash Collateral and the Disputed Cash
Collateral) resulting from the Debtors’ use, sale, or lease thereof during these Chapter 11 Cases
and/or the imposition of the automatic stay.

0. Notice. Notice of hearing to consider the relief requested in this Stipulation and
the actual relief requested in this Stipulation has been provided by the Debtors to certain parties
in interest, including the following: (1) the Office of the United States Trustee; (2) the Securities
and Exchange Commission; (3) the Internal Revenue Service; (4) the Nevada, California, lowa
and Missouri Attorney Generals’ Offices; (5) the Nevada Gaming Control Board, the Missouri
Gaming Commission, the Iowa Racing and Gaming Commission, and the California State
Lottery Commission; (6) Milbank and L&R; (7) the official committee of unsecured creditors;
and (8) any entity which files and serves on the Debtors a request for special notice (collectively,
the “Noticed Parties”) prior to the hearing for entry of an order approving this Stipulation.
Under the circumstances, such notice of the hearing and the relief requested in the Stipulation
constitutes due and sufficient notice and complies with Section 102(1) of the Bankruptcy Code |
and Bankruptcy Rules 2002 and 4001(b).

STIPULATION

NOW, THEREFORE, in consideration of the foregoing recitals and the mutual promises
herein contained, the Parties hereby stipulate and agree as follows:

1. Consent to Use of Cash Collateral and Disputed Cash Collateral. Upon entry of

an order (whether interim or final) approving this Stipulation, provided that such order is not
thereafter vacated, reversed or withdrawn, the Administrative Agent hereby consents to the
Debtors’ use of the Cash Collateral and Disputed Cash Collateral, from the date of the entry of
such order approving the terms of this Stipulation, on the terms and conditions set forth in this
Stipulation, to and through the date that is five (5) business days following notice to the Debtors

that an Event of Default (as defined below) has occurred and is otherwise continuing or

9
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otherwise unresolved or the Effective Date of the Plan, whichever occurs first. Subsequent to the
Effective Date of the Plan, the operations of the Debtors’ businesses and use of Cash will be in
accordance with the Plan and the Confirmation Order pending the Substantial Consummation
Date.

2. Ordinary Disbursements. The use of Cash Collateral and Disputed Cash

Collateral authorized hereby during the term of this Stipulation shall be limited to payment of the
ordinary, reasonable and necessary expenses actually paid by the Debtors in connection with the
operation of the Debtors’ businesses, including but not limited to wages and related expenses and
benefits, utility charges, trade payables, insurance, governmental fees and taxes including
gaming taxes and fees, maintenance capital expenditures, other budgeted capital expenditures,
contract extension/renewal payments and Chapter 11 administrative and other related costs, fees,
and expenses attendant thereto in substantial conformance with the Budget (as defined below)
(the “Ordinary Operating Disbursements”). For the avoidance of any doubt, the purchase or
capital lease of gaming equipment or the financing of insurance premiums and the granting of a
purchase money security interest or lien related thereto shall be deemed in the ordinary course of
Debtors’ businesses.

3. Budget. As used herein, the Budget shall mean the itemized cash-based
operating budget for Debtors as attached hereto as Exhibit “1,” together with any modifications,
amendments, extensions or supplements as approved by Debtors, following at least five (5)
business days prior written notice to the Committee, and with the consent of the Administrative
Agent and the Required Consenting Lenders under (and as defined in) the Lockup. The Parties
hereby agree that any objections to the Budget, including any modifications, amendments,
extension or supplements thereto, that may be timely raised by the Committee shall be heard on
an expedited basis, subject to the Court’s availability.

4. Exclusions from Ordinary Operating Disbursements. During the term of this

Stipulation, Ordinary Operating Disbursements that may be paid with Cash Collateral and |
Disputed Cash Collateral shall not include the following:

(a) Any payment or distribution to any non-Debtor affiliate, equity holder, or

10
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1 insider of any Debtor outside of the ordinary course of business (excluding those

2 transactions approved by the Court pursuant to orders granting certain relief requested in

3 connection with the commencement of these Chapter 11 Cases and payments due in the

4 ordinary course under the Related Party Agreements);

5 (b) Any payment or distribution in the ordinary course of business which 1s |

6 not made in exchange for a reasonably equivalent value;

7 (c) Except as provided in section 9 hereof, professional fees or costs incurred

8 by: (i) any of the Debtors and the Committee appointed in the Chapter 11 Cases in

9 connection with the prosecution (as opposed to investigation) of any claim, cause of
10 action, or proceeding by any of the Debtors, or support of the prosecution by any affihate
11 or creditor of any of the Debtors or the Committee in the Chapter 11 Cases, to the extent
12 any such claim, cause of action, or proceeding is against the Administrative Agent and/or
13 a Lender; and (ii) any other party in connection with the investigation or prosecution of
14 any claim or cause of action, to the extent any such claim or cause of action is against the
15 Administrative Agent and/or a Lender; and
16 (d) Any expenses incurred after: (i) the conversion of any of the Chapter 11
17 Cases to cases under Chapter 7 of the Bankruptcy Code, and/or (ii) the appointment of a
18 trustee or an examiner with (expanded powers), in any of the Chapter 11 Cases; provided
19 however, that it is expressly understood that, following the occurrence of either such
20 event, Cash Collateral and Disputed Cash Collateral may be used to pay all expenses
21 which were incurred prior thereto in accordance with the Budget.
22 5. Adequate Protection Liens. As adequate protection of the Administrative Agent
23 || and the Lenders’ interests in the Prepetition Collateral (including the Disputed Cash Collateral
24 || and the Cash Collateral) against any diminution in the value of their interests in the Prepetition
25 || Collateral (including the Cash Collateral and Disputed Cash Collateral) as a result of the use, sale
26 || or lease thereof, and/or the imposition of the automatic stay, the Administrative Agent shall
27 || receive adequate protection pursuant to Sections 361, 363(c)(2) and 363(e) of the Bankruptcy
28 || Code, the Administrative Agent is hereby granted additional, replacement, continuing, valid,
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binding, enforceable, non-avoidable and automatically and properly perfected security interests
in and liens (collectively, the “Replacement Liens”) on all Collateral and, except for causes of
action under Chapter 5 of the Bankruptcy Code, the Cash on Hand, Deposit Accounts and Post-
Petition Cash (collectively, the ‘“Postpetition Collateral”). The Replacement Liens shall be
subject to the setoff rights granted to U.S. Bank as Debtors’ cash management bank in the
agreements governing the Deposit Accounts, but in all other respects senior and prior to all other
interests or liens whatsoever ih or on the Postpetition Collateral. Nothing in the order approving

this Stipulation shall limit the effect of the Order Authorizing Maintenance Of Prepetition Cash

Management System And Maintenance Of Prepetition Bank Accounts (the “Cash Management

Order”) [Docket No. 36], or any final order pursuant thereto, or the rights thereunder of any bank
that maintains a Deposit Account (the “Depository Bank™).

6. Adequate Protection Payments. During the period commencing on the Petition

Date and running through the Effective Date of the Plan, adequate protection payments shall be
made to the Administrative Agent on behalf of the Lenders in an amount equal to the Debtors’ |
cash and cash equivalents (as reflected on the Debtors’ balance sheet, and as those terms are
defined by GAAP) in excess of $100 million to be measured as of the last day of each fiscal
quarter and to be paid on the 30" day thereafter.

7. Post-Petition Lien Perfection. An Order approving this Stipulation shall be

sufficient and conclusive evidence of the validity, perfection, and first priority of the Adequate
Protection Liens without the necessity of filing or recording any financing statement or other
instrument or document (including, without limitation any mortgages or leasehold mortgages), or
the taking of any other action whatsoever which may otherwise be required under the law of any
jurisdiction to validate or perfect the Adequate Protection Liens or to entitle the Administrative
Agent and the Lenders to the protections and first priorities granted herein. Notwithstanding the
foregoing, the Administrative Agent, the Lenders or representatives, respectively may, in their
sole discretion, file such financing statements, mortgages, leasehold mortgages, notices of liens,
and other similar documents, and are hereby granted relief from the automatic stay of Section

362 of the Bankruptcy Code in order to do so, and all such financing statements, mortgages,
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leasehold mortgages, notices, and other documents shall be deemed to have been filed or
recorded at the time and on the Petition Date. The Debtors shall execute and deliver to the
Administrative Agent all such financing statements, mortgages, leasehold mortgages, notices,
and other documents as the Administrative Agent may reasonably request to evidence, confirm,
validate or perfect, or to ensure the first priority of, the Adequate Protection Liens granted
pursuant hereto. The Administrative Agent may file a copy of this Stipulation as a financing
statement with any recording officer designated to file financing statements or with any registry |
of deeds or similar office in any jurisdiction in which the Debtors have real or personal property,
and in such event, the subject filing or recording officer shall file or record such copy of this
Stipulation.

8. Modification of the Automatic Stay. The automatic stay imposed by Bankruptcy

Code Section 362(a) is hereby additionally modified to the extent necessary to permit the
Debtors to grant the Adequate Protection Liens.

9. Claims and Defenses; Challenge Period.

(a) Notwithstanding anything herein to the contrary, no Postpetition Collateral
or proceeds thereof is authorized hereunder to be used by Debtors, the Committee, or any
other person or entity to prosecute any proceeding to object to or contest in any manner,
or to raise any defenses to, the validity, perfection, priority, or enforceability of the Loan
Documents, or to prosecute any action for preferences, fraudulent transfers, or other
avoidance actions pursuant to Chapter 5 of the Bankruptcy Code, equitable
subordination, or any other claims or causes of action against the Administrative Agent,
the Lenders, and/or their counsel and financial advisor(s) (collectively, the “Claims and

Defenses”); provided, however, that reasonable fees and expenses incurred by the

Committee (as expressly determined by the Court), and in no event, in excess of
$35,000.00, may be incurred and paid in respect of the investigation of any such Claims
and Defenses. Without limitation of the foregoing:

(1) the Committee or other party in interest shall have the right to

assert Claims and Defenses: (A) only if it commences an action, files a motion

13
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seeking legal standing to commence such an action, or otherwise initiates another

appropriate proceeding in this Court on or before July 20, 2009 (the “Challenge

Period”), or such later date as may be ordered by the Court for good cause shown |

on a motion filed within the Challenge Period, and (B) only to the extent that such
other person or entity, as the case may be, would otherwise have legal standing to
assert Claims and Defenses;

(ii)  if no such action or proceeding is commenced on or before such
dates: (A) the liens pursuant to the Security Agreement shall have been deemed
to have been, as of the Petition Date, legal, valid, binding, perfected, not subject
to recharacterization, and otherwise unavoidable, (B) the prepetition obligations
under the Loan Documents shall be deemed to be allowed in full, and fully
secured claims within the meaning of Section 506 of the Bankruptcy Code for all
purposes in connection with these cases and in any case under Chapter 7 of the
Bankruptcy Code upon conversion of any of these cases or any other action, case
or proceeding related to or arising out of any of the foregoing (collectively, the
“Successor Case”), (C) the Debtors’ Stipulations shall be binding on all creditors,
interest holders and parties in interest in the cases or any Successor Case,
including also the Committee, and (D) all Claims and Defenses shall be deemed
to have been forever relinquished and waived as to the Committee and each other
party in interest in these cases; and

(iii)  if such an action or proceeding is commenced on or before such
dates, all Claims and Defenses shall be deemed to have been forever relinquished
and waived as to the Debtors, the Committee, and any other party in interest,
except with respect to Claims and Defenses that are specifically asserted in such

action or proceeding. The Debtors and their estates shall have no right to assert

any such Claims and Defenses. If an action or proceeding described above is

timely filed during the Challenge Period, the findings contained in any order

approving this Stipulation shall nonetheless be binding and preclusive except to
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the extent that such findings are successfully challenged in such action or

proceeding by the obtaining by such person bringing such action or proceeding of

a final order rendered by a court of competent jurisdiction.

(b) The limitations as to the assertion of Claims and Defenses set forth in
section 9(a) hereof shall each by subject to the following:

(1) The limitations in Section 9(a)(i) shall not apply to an action
asserting that Administrative Agent and Lenders did not have a valid, duly
perfected and enforceable lien or security interest in the Disputed Cash, which
may be asserted by the Debtors or the Committee at any time during these Cases.

(i)  Nothing contained herein shall limit the remedies that the Court
may order if any such Claim or Defense is sustained by the Court (including, but
not limited to, requiring disgorgement or recharacterization of any amounts paid
to the Administrative Agent or Lenders either prior to or after the Petition Date)
or any defenses which the Administrative Agent or Lenders may have in respect
to any such remedies sought by the Committee.

10. Events of Default. The occurrence of any of the following events, unless waived

in writing by the Administrative Agent, shall constitute an “Event of Default” hereunder:

(a) the failure by the Debtors, after at least five (5) business days prior
written notice to the Debtors and the Committee specifying such failure, to perform, in
any respect, any of the terms, provisions, conditions, covenants, or obligations under this
Stipulation, including, but not limited to the Cash Transfer within three (3) business days
of entry of the Interim Order;

(b) the obtaining of credit or the incurring of indebtedness out of the ordinary
course of business that is: (i) secured by a security interest, mortgage or other lien on all
or any portion of the Postpetition Collateral which is equal or senior to any security
interest, mortgage, or other lien of the Administrative Agent, or (ii) entitled to priority
administrative status which is equal or senior to that granted to the Administrative Agent;

for avoidance of any doubt, the granting of a purchase money security interest or lien

15
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1 related to the purchase or capital lease of gaming equipment or the financing of insurance
2 premiums shall not be deemed an Event of Default;
3 (c) the institution of any judicial proceeding by the Debtors seeking to |
4 challenge the validity of any portion of the Security Agreement or any Deed of Trust or |
5 the applicability or enforceability of the same or which seeks to void, avoid, limit or |
6 otherwise adversely affect any security interest created by or in relation to the Security ‘
7 Agreement or any Deed of Trust or any payment pursuant thereto;
8 (d) any lien or security interest purported to be created under the Security
9 Agreement or any Deed of Trust shall cease to be, or shall be asserted by any Debtor not
10 to be, a valid and perfect lien on or security interest in any of the Collateral but for the
11 Disputed Cash Collateral, with the priority required by the Security Agreement and each
12 Deed of Trust;
13 (e) the entry of an order by the Court granting relief from or modifying the
14 automatic stay of Section 362 of the Bankruptcy Code: (i) to allow any creditor to
15 execute upon or enforce a lien on or security interest in any Collateral, or (ii) with respect
16 to any lien of or granting any lien on any Postpetition Collateral to any state or local
17 environmental or regulatory agency or authority, which in either case would have
18 material adverse effect on the business, operations, property, assets, or conditions,
19 financial or otherwise, of the Debtors;
20 ® reversal, vacatur or modification (without the express prior written
21 consent of the Administrative Agent, which consent shall not be implied from any action,
22 inaction or acquiescence by the Administrative Agent) of this Stipulation or the order
23 approving this Stipulation;
24 (g) dismissal of the Debtors’ Chapter 11 Cases, conversion of the Debtors’
25 Chapter 11 Cases to Chapter 7 cases, or the appointment of a Chapter 11 trustee or
26 examiner (with expanded powers) or other responsible person,
27 (h) any material misrepresentation of fact made after the Petition Date by any
28 of the Debtors or their agents to the Administrative Agent, the Lenders or their
Sorden Sver 16
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representatives about the financial condition of the Debtors, or, the nature, extent,
location or quality of any Collateral, or the disposition or use of any Postpetition
Collateral (including Cash Collateral and Disputed Cash Collateral);

@ a default by any of the Debtors in reporting financial information when
required herein, and the continuance of such default uncured for a period five (5)
business days following written notice by the Administrative Agent to the Debtors, with
a copy to the Committee, of such default;

)] the sale of any portion of the Debtors” assets outside the ordinary course
of business without the prior written consent of the Administrative Agent, which consent
shall not be implied from any action, inaction or acquiescence by the Administrative
Agent;

(k) failure to comply with the Loan Documents other than as otherwise
modified herein or as permitted by the Bankruptcy Code;

1)) the actual cumulative “Net Operating Cash Flows” (as such amount 1s
identified and computed in the Budget) for the entire period covered by any Budget then
in effect is materially lower than the projected Net Operating Cash Flows for the entire
period covered by such Budget, provided that “materially lower” shall be a negative
variance in the actual cumulative Net Operating Cash Flows generated for the entire
period covered by the Budget then in effect of 20% or more as compared to the projected
cumulative Net Operating Cash Flows presented in the Budget for the corresponding
period;

(m)  the Debtors’ actual cumulative “Total Other Disbursements”™ (as such
amount is identified and computed in the Budget) for the entire period covered by any |
Budget then in effect exceeds the projected cumulative Total Other Disbursements as
presented in the Budget for the corresponding period by more than 10%; provided,
however, that in the event that the Debtors’ actual cumulative Total Other Disbursements
for the entire period covered by any Budget then in effect is less than the projected

cumulative Total Other Disbursements for the corresponding period, the Debtors may
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carryover and include any such positive variance into the projected Total Other

Disbursements as presented in subsequént Budget(s) generated by the Debtors for

periods extending beyond that to which any such positive variance relates;

(n) failure to have an order entered by the Court approving the Disclosure

Statement within ninety (90) days of the Petition Date;

(0) failure to have an order entered by the Court confirming the Plan within
one hundred and thirty (130) days of the Petition Date; or
(p) termination of the Lockup.

11. Remedies. Upon the occurrence and during the continuation of an Event of
Default and following five (5) business days’ written notice (the “Remedies Notice Period”) to
the Noticed Parties, the Administrative Agent may terminate the Debtors’ authorization to use
Cash Collateral and Disputed Cash Collateral by written notice to Debtors (the “Termination
Date”) with a copy to the Committee. In the event of such notice, the Administrative Agent
consents to the Debtors’ obtaining a hearing before the Court upon shortened time within the
Remedies Notice Period (or as soon as the matter can be heard by the Court) to contest and
dispute the extent of Cash Collateral and right to seek authorization to use Cash Collateral and
Disputed Cash Collateral. The noticing of an Event of Default does not authorize the
Administrative Agent (or the Lenders) to take any other acts against Debtors as provided in the
Loan Documents or applicable law without further order of the Bankruptcy Court.

12. Carve-Out. Notwithstanding anything to the contrary herein, the Replacement
Liens granted to the Administrative Agent and all Cash Collateral and Disputed Cash Collateral
shall be subject to a carve out (the “Carve-Out”) for: (a) the payment of all allowed and unpaid
professional fees and disbursements of the Debtors and of the Committee appointed in these
cases incurred subsequent to an Event of Default, to the extent they are allowed; provided,
however, that such amount shall not exceed $2,500,000.00; and (b) quarterly fees required to be
paid pursuant to 28 U.S.C. § 1930(a)(6) and any fees payable to the Clerk of the Bankruptcy ?
Court. As long as no Event of Default shall have occurred and be continuing, Debtors shall be

permitted to pay all compensation and reimbursement of expenses, allowed and payable under

18
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Sections 330 and 331 of the Bankruptcy Code, and any amounts so paid shall not reduce the |
amount that may be incurred subsequent to an Event of Default having occurred and be
continuing.

13. No Additional Waivers/Consents. Except as expressly provided for herein or by

the Bankruptcy Code, nothing herein shall:

(a) constitute a waiver by the Administrative Agent or the Lenders of any
rights which may exist under the Loan Documents including, without limitation: (i) the
right to exercise the rights and remedies of a secured party thereunder and under
applicable law, or (ii) the right to seek additional adequate protection or to challenge any
impairment of its claims or liens;

(b) constitute a waiver by any of the Administrative Agent or the Lenders of
the right: (i) to seek to dismiss or convert these Chapter 11 Cases, (ii) to move for the
appointment of a Chapter 11 trustee or examiner (with or without expanded powers), or
(i) to seek relief from the automatic stay or to exercise any other rights which it may
have under the Bankruptcy Code;

(c) constitute consent by the Administrative Agent or the Lenders to the use
of Cash Collateral and Disputed Cash Collateral other than as specifically provided
herein;

(d) obligate the Administrative Agent or the Lenders to permit the use of Cash
Collateral and Disputed Cash Collateral other than as specifically provided herein or to
advance funds to the Debtors for any reason, including, without limitation, for the
payment of expenses of administration under the Bankruptcy Code; or

(e) constitute a waiver by or bar to Debtors or the Committee contesting and
disputing the extent of Cash Collateral and seeking to use Cash Collateral and Disputed
Cash Collateral subsequent to an Event of Default or a waiver of the Administrative
Agent or any Lender from contesting any such assertions or requests by the Debtors.

14. Sections 506(c) and 552(b) of the Bankruptcy Code. Subject to the order

approving this Stipulation becoming a final order, without the prior written consent of the

19
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Administrative Agent, which consent shall not be implied from any action, inaction, or
acquiescence by the Administrative Agent, no costs or expenses of administration that have been
or may be incurred in these Chapter 11 Cases at any time shall be charged against the
Administrative Agent or the Lenders or its claims pursuant to Sections 105, 506(c), or 552 of the
Bankruptcy Code, or otherwise nor shall such costs or expenses be charged against the
Postpetition Collateral until and unless all prepetition obligations under the Loan Documents
have been indefeasibly paid in full and in cash.

15. Financial Reports, Notices and Other Information. As further adequate

protection, the Debtors shall furnish to the Administrative Agent copies of all financial and other
reports, notices and other financial analyses required to be delivered under the Loan Documents
and at the times set forth in the Loan Documents.

16. No Modification or Stay of this Stipulation. The Debtors irrevocably waive any

right to seek any modification or extension of this Stipulation without prior written consent of
the Administrative Agent, and no such consent shall be implied by any other action, inaction, or
acquiescence of the Administrative Agent. Notwithstanding, this provision does not impair the
right of the Debtors or the Committee, as otherwise provided in this Stipulation, to contest the
extent of the Administrative Agent’s lien in Cash Collateral and Disputed Cash Collateral and
for the Debtors use thereof in the event of the termination of this Stipulation.

17. No Other Liens. Unless otherwise provided by further order of the Court, and

except as otherwise expressly provided herein, the Debtors shall be enjoined and prohibited from
at any time during their Chapter 11 Cases from granting liens in the Postpetition Collateral or
any portion thereof to any other parties pursuant to Section 364(d) of the Bankruptcy Code or

otherwise; provided, however, the foregoing shall not limit the provisions of the Cash

Management Order. For the avoidance of doubt, the prohibition in this paragraph shall not apply
to the perfection of liens after the Petition Date that is excepted from the automatic stay pursuant
to Sections 362(b) and 546(b) of the Bankruptcy Code, or which secures any intercompany
claims which arise after the Petition Date pursuant to the Cash Management Order.

18. Other Liens. Notwithstanding anything to the contrary herein, nothing in this
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Stipulation shall alter the priority of any lien or security interest granted to or claimed by: (a)
any mechanics’ lien claimants, provided that the validity, perfection and priority of such lien or |
security interest is determined by court order in accordance with applicable law; (b) any tax liens
arising in favor of any applicable authority pursuant to NRS § 361.450, or other law in the
applicable jurisdiction, to secure ad valorem real and personal property taxes assessed, (¢) any
liens arising in favor of any applicable authority pursuant to NRS § 318.192, or other law in the
applicable jurisdiction, to secure water or sewer service, inspection and/or related fees, or (d) any
Depository Bank as set forth and to the extent described in the Cash Management Order.

19. Good Faith and Reasonableness. The adequate protection arrangements

authorized hereunder have been negotiated in good faith and at arm’s length, and the terms of
such adequate protection arrangements are fair and reasonable under the circumstances and |
reflect the Debtors’ exercise of prudent business judgment.

20. Reservation of Rights to Seek Additional Adequate Protection. Nothing

contained herein shall be deemed a finding by the Court or an acknowledgement by the
Administrative Agent or the Lenders that the adequate protection granted herein does in fact
adequately protect the Administrative Agent against any diminution in value of its interests in the
Postpetition Collateral (including the Cash Collateral and Disputed Cash Collateral) arising on
account of the Debtors’ use, sale, or lease thereof during the term of this Stipulation.

21. Further Assurances. The Parties hereby agree to execute all further documents

and perform such further acts as may reasonably be required to effectuate the purpose and intent
of this Stipulation.

22. Headings. Headings have been inserted in this Stipulation as a matter of |
convenience for reference only and it is agreed that such headings are not a part of this
Stipulation and shall not be used in interpreting any provision of this Stipulation.

23. Definitions. Except as otherwise defined in this Stipulation, terms defined in the !
Credit Agreement are used herein as defined therein.

24. Binding Nature. This Stipulation shall be binding upon the Debtors (including

their respective estates), any Chapter 11 or Chapter 7 trustee appointed herein, all creditors of the
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1 || Debtors, and the Administrative Agent upon entry of a final order of the Court approving this
2 || Stipulation.
3 25. Successors and Assigns. This Stipulation, and any order entered authorizing and
4 || approving it, shall be binding upon and shall inure to the benefit of the parties hereto and their
5 || respective heirs, executors, administrators, successors, and assigns, including, without limitation,
6 || any trustee who might be appointed in these cases or any Successor Case.
7 26. Counterparts. This Stipulation may be executed in counterparts, cach of which
8 || shall be deemed an original, but all of which, together, shall constitute one and the same
9 || instrument.
10 | STIPULATED AND AGREED TO BY:
11 || DATED this 15th day of May, 2009 DATED this 15th day of May, 2009
12 || GORDON SILVER WILMINGTON TRUST COMPANY
13
14 By: /s/ Matthew C. Zirzow, Esq. By: /s/ Thomas R. Kreller, Esq.
GERALD M. GORDON, ESQ. MILBANK, TWEED, HADLEY &
15 || Nevada Bar No. 229 MCCLOY, LLP
E-mail: ggordon@gordonsilver.com THOMAS R. KRELLER, ESQ.
16 || THOMAS H. FELL, ESQ. California Bar No. 161922
Nevada Bar No. 3717 Pro Hac Vice Pending
17 1| E-mail: tfell@gordonsilver.com E-mail: tkreller@milbank.com
13 MATTHEW C. ZIRZOW, ESQ. 601 South Figueroa Street, 30th Floor
Nevada Bar No. 7222 Los Angeles, CA 90017-5735
19 || E-mail: mzirzow@gordonsilver.com Telephone: (213) §92-4000
3960 Howard Hughes Pkwy., 9th Floor Facsimile: (213) 629-5063
20 || Las Vegas, NV 89169
Telephone: (702) 796-5555 LEWIS AND ROCA LLP
21 1 Facsimile: (702) 369-2666 BRUCE T. BEESLEY, ESQ.
29 Nevada Bar No. 1164
Attorneys for Debtors E-mail: bbeesley@lrlaw.com
23 TRICIA M. DARBY, ESQ.
Nevada Bar No. 7956
24 E-mail: tdarby@lrlaw.com
50 West Liberty Street, Suite 410
25 Reno, Nevada 89501
2 Telephone: (775) 823-2900
Facsimile: (775) 823-2929
27
Counsel for Wilmington Trust Company
28
Gordon Silver
Attor‘neys At Law 22
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EXHIBIT “1”
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